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SUMMARY  OF  THE  REPORT 
The  adoption  by  the  Councl I  of  Ministers  of  Directive  83/189 
on  28  March  1983  constituted  an  Important  step  towards 
preventing  tho  creation  of  now  technical  barriers  to  trade 
within  tho  Community. 
As  well  no  Instituting  a  mechanism  for  the  collective  scrutiny 
of  draft  technical  loglnlatlon  at  national  level,  It  set  up  an 
Institutional  and  procedural  framework  to  fact 1 ltate  and 
accelerate  standardization  at  European  level. 
The  usefulness  and  significance  of  this  Instrument  was 
recognized  by  both  tho  European  Parliament  and  tho  Council  In 
their  positive  response  to  tho  Commission  proposal  to  extend 
the  scope  of  tho  Directive  to  alI  Industrial  and  agricultural 
products,  which  was  adopted  by  tho  Council  on  22  Uarch  1988 
( 1). 
Four  years  after  tho  entry  Into  force  of  tho  Directive,  and 
Immediately  before  Its  extension  to  alI  product  sectors,  tho 
Commission  has  undertaken  a  review  of  Its  operation  In  order 
to  assess  how  effectively  It  has  been  applied  and  what  can  be 
done  In  order  to  Improve  Its  effectiveness,  given  Its 
Important  contribution  to  the  completion  of  the  Internal 
market  within  tho  next  five  years. 
The  report  follows  tho  structure  of  Directive  83/189  Itself, 
and  deals  first  with  tho  Information  procedure  for  standards 
and  then  with  that  for  technical  regulations. 
1.  lnformat I on  procedure  for  standards 
Tho  Information  procedure  for  standards,  which  Is  managed  for 
the  Community  and  the  EFTA  countries  by  CEN/CENELEC,  gives 
rise  to  the  regular  distribution  to  national  standards 
organizations  of  an  Impressive  volume  of  Information. on 
national  standards  activity  In  the  form  of  both  a  complete 
updating  register.  Although  some  national  standards 
organizations  ensure  that  this  Information  Is  widely 
distributed,  In  some ·cases  by  electronic  means,  this  Is  not 
always  the  case.  This  may  be  one  of  the  reasons  for  the 
relatively  low  Incidence  of  reQuests  by  national  standards 
organizations  to  be  associated  with  standardization  work  going 
on  In  another  Member  State,  although  the  number  of  such 
reQuests  Is  Increasing. 
(1)  councl 1  Directive  83/182/EEC  of  22  March  1988  amending 
Directive  83/189/EEC  laying  down  a  procedure  for  the 
provision  of  Information  In  the  field  of  technical 
standards  and  regulations. 
O.J.E.C.  L/81  of  26.3.1988  p.  75. - 7  -
The  Inflow  of  Information,  even  though  of  variable  quality  as 
far  as  the  amount  of  Information  provided  on  Individual 
standards  projects  Is  concerned,  Is  recognized  both  by  the 
Commission  services  and  CEN/CENELEC  to  be  n  valuable  tool  In 
the  programming  of  European  harmonization  of  standards. 
The  commission  doubts,  however,  whether  survel I lance  of  the 
large  volume  of  national  standards  activity  by  CEN/CENELEC  has 
been  suffl.clontly  developed. 
Tho  machinery  sot  up  under  Article  6  of  the  Directive  whereby 
the  Commission,  after  consultation  of  the  Standing  committee, 
may  make  standardization  requests  to  CEN/CENELEC  Is  being 
Increasingly  used;  no  fewer  than  90  reQuests,  Involving  115 
different  standards,  have  been  made  since  1985.  Most  of  these 
requests  derive  from  the  Commission's  own  legislative 
programme,  however,  and  not  from  notifications  under  the 
Information  procedure. 
The  European  standards  organizations  themselves  have  already 
boon  active  In  evaluating  the  effectiveness  of  the  Information 
procedure.  An  enquiry  conducted  In  1986  led  to  the  adoption 
of  a  number  of  decisions  concerning  the  extent  of  Information 
to  be  provided  and  the  distribution  of  tho  registers,  although 
It  was  generally  agreed  that  tho  structure  of  the  procedure 
basicallY  met  tho  needs  of  Interested  parties. 
On  the  basis  of  Its  own  analysis,  the  Commission  bel loves  that 
the  procedure  must  be  strengthened  further  If  It  Is  to  change 
the  extent  to  which  standardization activities  are  stl I I 
overwhelmingly  concentrated  on  the  adoption  of  specific 
national  standards  and  the  taking-over  In  differing  ways  at 
national  level  of  International  or  European  standards.  About 
70%  of  tho  1987  notifications  on  now  work  concerned  specific 
national  projects.  A  comparison  shows  that  these  appear  to 
outnumber  European  projects  by  about  nine  to  one  (1), 
The  Commission  Is  now  taking  action  to  ensure  that  Information 
relating  to  national  standards  Is  more  transparent  and  can  be 
used  more  effectively: 
(1)  Some  caution  should  nevertheless  be  exercised  In 
appraising  tho  extent  of  specific  national  work.  It  seems 
that  participants  do  not  regularly  notify  relations  with 
International  or  European  work  and  also  a  European 
standardlzat len  project  generally  covers  a  of  appllcat len 
than  a  national  one. - 8  -
(a)  More  complete  notifications  : 
a  number  of  standards  bodies  have  stl I I  not  Implemented  the 
Improvements  decided  upon  In  1906,  and  additional  refinement 
of  data  Is  needed  In  order  to  achieve  cross-referencing  and 
greater  transparency;  the  notification  form  and  handbook  wl  11 
therefore  be  revised. 
(b)  More  effective  distribution of  Information  : 
there  Is  reason  to  bel love  that  Information  on  new  standards 
activity  Is  not  reaching  tho  Industries  most  directly 
concerned  by  It.  and  the  CommIssIon  wIll  In  1988  be 
contributing  to  a  study  by  CEN/CENELEC  on  how  to  Improve  the 
dissemination  of  such  Information,  using  electronic  means  If 
necessary. 
(c)  A complete  picture  of  standardization  In  Europe  : 
the  Commission  has  concluded  negotiations  with  CEN/CENELEC  In 
order  to  set  up  an  Integrated  Information  system  containing 
published  as  well  as  draft  standards  In  Europe,  to  come  Into 
effect  In  1989. 
(d)  Greater  use  of  tho  procedure  for  the  purposes  of  European 
standardization: 
the  large  number  of  notified  draft  standards  has  made  It 
difficult  for  CEN/CENELEC  with  their  I lmlted  resources  to 
analyse  them  systematically  and  Initiate  new  activities  at 
European  level;  the  Commission  has  taken  steps  to  assist  the 
organizations  by  further  strengthening  of  their  resources  In 
order  to  Improve  surveillance  of  the  Information  procedure. 
Clearly,  tho  ful I  cooperation  of  national  standards 
organlzatlons,and  particularly  the  few  which  are  responsible 
for  most  standardization  at  national  level  within  the 
Community,  will  be  necessary  In  order  to  Implement  the 
Improvements  In  Question. 
2.  Information  procedure  for  technical  regulations 
Directive  03/189/EEC  Imposes  on  Member  States  the  obi lgatlon 
to  communicate  to  the  Commission  alI  draft  technical 
regulations,  but  also  reQuires  that  the  Commission  and  the 
other  Member  States  react  to  such  notifications  within  a  very 
short  time- I lmlt  (3  months).  These  time  constraints, 
combined  with  the  steadily  growing  number  of  notifications 
(now  200  a  year),  tho  Interest  In  translations  of  notified 
texts  and  the  reQuirement  for  Immediate  distribution  to  alI 
Member  States  of  all  communications  under  the  procedure,  have 
necessitated  a  complex  system  for  management  of  the  procedure 
which  has  not  yet  overcome  alI  the  logistical  problems 
Involved. ...;  9  -
The  Commission  considers  that  everything  possible  should  be 
done  both  by  Itself  and  by  tho  Member  States  to  ensure  that 
tho  notified  drafts  can  be  examined  as  quickly  as  possible 
under  conditions  guaranteeing  that  they  are  properly 
understood.  It  has  already  made  every  effort  to  provide 
translations  Into  as  many  languages  as  possible  of  at 1  the 
messages  exchanged  under  the  procedure.  As  far  as  tho 
national  drafts  notified  are  concerned,  tho  Commission, 
despite  t~e  fact  that  It  has  no  legal  obi lgatlon  to  do  so,  has 
provided  tho  Member  States  with  translations  even  where  It  did 
not  need  them  Itself.  It  has  also  taken  the  Initiative of 
studying  the  feaslbl I tty  ~nd cost  of  having  notified  texts 
translated  rapidly  Into  all  official  Community  languages  by 
outside  agencies. 
The  Commission  has  also  thought  of  several  practical  measures 
to  give  the  parties  three  ful I  months  to  examine  notified 
texts.  These  measures,  atscussed  In  dotal I  by  the  Standing 
Committee  on  Standards  and  Technical  Regulations,  could 
Include  a  month's  extension  In  the  per lod  allowed  for 
examination  of  the  notified  drafts  and  a  month's  extension  to 
the  standstill  period  when  a  detailed  opinion  Is  delivered.  It 
has  also  been  suggested  that  an  agreement  should  be  sought 
with  at I  tho  Member  States  on  I lmltlng  to  exceptional  cases 
the  principle  of  tho  confidential tty  of  notifications 
(Article  8,  para  4). 
Since  Directive  83/189/EEC  has  Just  been  amended  (see  note  1, 
page  6)  and  the  results  of  the  current  study  on  the 
translation  problem  are  stl I I  awaited,  the  Commission 
considers  It  preferable  for  the  time  being  not  to  propose 
these  changes,  but  may  wei I  como  back  to  them  when  the  time 
seems  ripe. 
As  far  as  t.4ember  States'  compliance  with  the  obligation  to 
notify  Is  concerned,  the  Commission  conslders~that  performance 
Is  stl I I  very  uneven,  and  that  some  Member  st~tes  at  least  are 
not  I lvlng  up  to  their  commitments  under  the  Directive. 
Although  the  total  number  of  notifications  has  Increased 
steadily  each  year,  to  exactly  200  In  1987,  there  are  a  number 
of  points  of  concern  If  one  considers  the  distribution  of 
notifications  between· Member  States  and  between  sectors. 
For  Instance 
- two  Member  States  alone  account  for  57  per  cent  of 
notifications  to  date; 
-some  Member  States  have  notified  very  few  regulations  In  the 
past  four  years; 
-some  Uember  States  have  notified  no  measures  In  respect  of 
sectors  where  most  others  have  notified  a  significant  number; - 10  -
-no notifications  of  regional  measures  have  been  received. 
The  Commission  proposes  that  a  number  of  steps  be  taken  to 
remedy  this  situation  : 
(I)  untl I  now  the  Commission  has  not  systematically  monitored 
compliance  with  the  obligation  to  notifY;  It  Intends  to 
conclude  contracts  with  bodies  which,  In  each  Member 
State,  wl  I I  be  responsible,  under  Commission  supervision, 
for  the  material  operations  of  obtaining  and  scrutinizing 
official  national  publications  In  order  to  detect 
technical  regulations  published  In  them  after  which  the 
Commlsslson  wl  I I  make  tho  necessary  analyses  and  take 
appropriate  action; 
(II)  as  an  additional  measure,  and  In  order  to  facilitate  the 
monitoring  of  Member  States'  reactions  to  comments  and 
detailed  opinions,  the  Commission,  after  consulting  the 
Standing  Committee  for  Standards  and  Technical 
Regulations,  has  formally  requested  the  Member  States 
under  Article  8.3  of  tho  Directive  to  send  It 
systematically  from  1  July  1988,  all  the  definitive  texts 
of  notified  technical  regulations; 
(lll)the  Commission  also  Intends  to  bring  Infringement 
proceedings  against  Member  States  which  fal I  to  notify 
draft  technical  regulations. 
In  addition,  In  all  Information  and  publication  campaigns 
concerning  the  "New  Approach",  the  Commission  wl  I I  draw 
attention  to  Its  view  that  technical  regulations  not  notified 
to  the  Commission  are  not  enforceable. 
As  far  as  the  content  of  national  technical  regulations 
notified  under  the  Information  procedure  Is  concerned,  the 
Commission  draws  attention  to  the  relatively  high  Incidence  of 
technical  regulations  on  which  It  has  felt  It  necessary  to 
deliver  a  detailed  opinion  (approximately  one  quarter  of  all 
notifications).  Member  States,  too,  are  Increasingly  active 
In  opposing  legislation  proposed  by  other  Member  States;  In 
1987,  more  detailed  op~nlons were  delivered  by  Member  States 
(53)  than  by  the  Commission  (49).  While  this  greater 
Involvement  of  Member  States  In  the  procedure  Is  to  be 
welcomed,  the  Commission  Is  concerned  that  so  many 
notifications  appear  to  give  rise  to  serious  difficulties  for 
Intra-Community  trade. 
The  Commission  has  Included  In  this  report  a  detal led  legal 
analysis  of  the  kinds  of  confl let  with  the  principles  of 
Community  law  which  occur  most  frequently  In  draft  national 
technical  regulations. - 11  -
It  concludes  that  such  potential  Infringements  still  occur 
frequently,  even  after  four  years,  In  the  draft  legislation of 
all  Member  States  (tho  number  of  detailed  opinions  for  each 
Member  State  being  broadly  In  proportion  to  Its  number  of 
notifications). 
The  Commission  therefore  Intends  as  a  matter  of  priority  to 
pursue  a  I lmlted  number  of  Infringement  cases  which  address 
tho  prlnclpDI  lsouoo  referred  to  In  Its  legal  analysis,  In  the 
hope  that  further  EEC  Jurisprudence  wl  I I  be  developed  In  this 
area. 
Finally,  the  Commission  recalls  that  the  Council  and  the 
European  Pari lament  should  regularly  review  the  operation  of 
this  Directive  In  the  I Jght  of  an  annual  report  from  the 
Commission  which,  at  the  request  of  tho  European  Pari lament, 
ha~  been  written  Into  the  amended  Directive  adopted  by  the 
councl 1  on  22  March  1988. - 12  -
Chaptar  I  - INTRODUCTION 
1.  Council  Directive  83/189/EEC  of  28  March  1983  laying  down 
a  procedure  for  the  provision  of  Information  In  the  field 
of  technical  standards  and  regulations  Introduces  for  the 
first  time  at  Community  level  the  obligation  for  Member 
States  to  notifY  the  Commission  of  draft  regulations  and 
standards  that  fall  within  Its  scope.  Pursuant  to 
Article  1  (7),  Its  scope  extends  to  Industrially 
manufactured  products  other  than  medicinal  products 
within  the  mea~lng of  Directive  65/65/EEC,  cosmetic 
products  within  the  meaning  of  Directive  76/768/EEC, 
agricultural  products  within  the  meaning  of  Article  38 
(1)  of  the  Treaty,  and  food.  Apart  from  agricultural 
products,  these  exceptions  did  not  apperar  In  the 
Commission's  Initial  proposaiC1)  but  were  added  by  the 
Counc I I. 
2.  The  Directive  Is  based  on  three  guiding  principles  which 
govern  Its  working: 
(a)  The  need  for  an  Instrument  giving  Information  on 
the  framing  of  technical  provisions  before  they  are 
adopted  so  as  to  prevent  the  creation  of  fresh 
barriers  to  the  free  movement  of  goods;  this 
prevent lve  Instrument  Is  Intended  to  extend  or  In 
some  cases  forestal I  the  action  taken  by  the 
Commission  pursuant  to  Article  169  of  the  EEC 
Treaty  against  Infringements  by  the  Member  States. 
(b)  The  desire  to  ensure  complete  transparency  of 
national  plans  by  a  compulsory  procedure  and  to 
promote  effective  cooperation  between  the 
Commission  and  the  Member  States  so  as  to  reduce  or 
eliminate  disparities  In  national  standards  and 
regulations,  thus  helping  towards  the  attainment  of 
a  Community-wide  Industrial  market.  The  Directive 
also  provides  a  framework  for  the  development  of 
European  standardization,  In  particular  through 
systematl6  and  careful  scrutiny  of  the  data 
exchanged. 
·  .. 
(1)  OJEC  C  253  of  1  October  1980,  p.2. - 13  -
(c)  The  establ lshment,  under  the  auspices  of  the 
Commission,  of  a  continuous  dialogue  between 
national  and  Community  Interests,  culminating  In  a 
Standing  Committee;  the  Directive  facl I ltates  this 
by  making  the  Commission  and  the  Member  States 
responsible  for  tho  proper  working  of  the  system. 
3.  Directive  83/189/EEC  lays  down  an  Information  procedure 
for  a  single  purpose:  to  avoid  barriers  to  trade.  It  Is 
thus  designed  as  an  Instrument  of  Community  pol Icy, 
cal 1 lng  for  joint  action  by  the  Commission  and  the  Member 
States.  Tho  adoption  of  tho  Single  Act  and  the  priorities 
In  the  Whlto  Paper  have  enhanced  the  Importance  of  Its 
role  In  helping  to  complete  the  single  market. 
4.  It  was  because  of  this  objective  of  the  single  market 
that  the  Commission,  after  four  years'  experience  with 
tho  procedure,  decided  to  enlarge  tho  Instrument  and 
early  In  1987  prop~sed that  Its  scope  be  extended  to  alI 
products<1>.  This  proposal  was  adopted  by  the  Councl I 
on  22  March  1988  In  cooperation  with  the  Pari lament  and 
after  the  opinion  of  the  Economic  and  Social  Committee 
had  been  obtalned<2>. 
5.  The  time  has  now  come,  just  as  the  scope  of  the  Directive 
Is  being  extended  and  In  accordance  with  Article  11  of 
the  Directive  Itself,  to  review  Its  operation  over  the 
first  four  years.  Tho  findings  wl  I I  provide  useful 
Information  for  future  action  with  a  view  to  the 
completion  of  the  Internal  market  by  1992. 
(1)  See  Doc.  COM(87)52  final  of  13  February  1987- OJEC  C'71 
of  19  March  1987,  p.12. 
(2)  Directive  88/122/EEC- OJEC  (l81  of  26.03.1988). - 14  -
Chapt~~ II- THE  INFORUATION  PROCEDURE  FOR  STANDARDS 
1.  DESCRIPTION  OF  THE  OPERATION  OF  THE  INFORMATION 
PROCEDURE 
6.  In  1984  tho  Commission  contracted  out .the  technical 
operation  of  the  Information  procedure  for  standards  to 
the  European  standards  bodies  CEN  and  CENELEc<1>.  The 
EFTA  countries  have  been  associated  with  the  procedure 
from  the  outset  and  contribute  to  the  operating  costs 
through  a  similar  contract  between  tho  EFTA  Secretariat 
and  CEN/CENELEC. 
7.  CEN  and  CENELEC  have  sot  up  a  joint  central  unit  which 
collects,  manages  and  distributes  tho  necessary 
lnformat I on.  It  collects  tho  lnformat lon  from  and 
distributes  It  to  tho  members  of  CEN  and  CENELEC,  which 
are  the  national  standards  Institutions  of  tho  EEC 
countries  (see  list  1  In  the  Annex  to  the  Directive)  and 
the  EFTA  countries.  The  unit  also  draws  up  an  annual 
report  on  the  operation  and  management  of  the  procedure. 
Together  with  tho  quarterly  verifications,  this  report 
forms  the  basis  for  a  dotal led  audit  and  examination  by 
the  Commission  of  the  results  of  the  Information 
procedure.  Any  Ideas  It  may  give  for  Improving  the 
procedure,  especially  at  technical  level,  are  studied  by 
a  Joint  working  party  consisting  of  CEN  and  CENELEC  and 
are  then  examined  by  the  Standing  Committee  for  Directive 
83/189/EEC. 
8.  The  Information  system  for  standards  became  operational 
In  January  1985.  The  members  of  CEN  and  CENELEC  have  been 
sending  data  to  the  central  unit  In  accordance  with 
Directive  83/189/EEC.  These  consists  In  particular  of 
ann~al  standards  programmes  and  their  quarterly  update~ 
(see  Article  2  of  the  Directive)  any  new  draft  standards 
open  to  public  Inspection  (see  Article  4  of  tho 
Directive)  and  any  national  standard  adopted.  In 
addition,  the  CEN/CENELEC  central  unit  receives  data  on 
developments  ln.lnternatlonal  standardization,  Including 
Information  on  the  participation  of  CEN/CENELEC  members 
In  those  activities.  Tho  data  are  sent  to  the  central 
unit  either  on  magnetic  tape  or  on  notification  sheets. 
(1)  European  Committee  for  Standardization  and  European 
Committee  for  Electro-technical  Standardization. - 15  -
9.  The  central  unit  enters  tho  collected  Information  In  a 
computerized  database.  As  a  result,  Information  on  the 
updated  standards  programmes  and  on  draft  national 
standards  open  to  publ lc  Inspection  Is  permanently 
available. 
10.  The  Information  collected  and  managed  Is  currently 
disseminated  In  two  periodic  registers  publ lshed 
periodically. 
The  first,  called  the  Standardization  Programme,  Is 
divided  Into  13  sectors  and  290  subsectors  and  contains 
all  standardization  worl<  In  progress  and  planned  at 
national,  European  and  International  levels.  In  addition 
to  the  national  reference,  this  register  gives  the  stage 
reached  (Intent len  or  draft  for  public  Inspect len),  the 
title,  and  a  brief  description  of  the  subject.  Tho 
register  Is  currently  distributed  as  a  ful I  version  In 
the  first  quarter  of  tho  year  and  as  an  updated  version 
six  months  later.  It  Is  produced  In  the  worlclng  languages 
of  CEN  and  CENELEc<1>,  with  tho  exception  of  the 
International  part  which,  to  reduce  translation  costs,  Is 
published  only  In  English.  This  first  register  represents 
the  equivalent  of  about  1  300  pages  of  original  text  per 
month . 
. The  second  register  gives  Information  on  draft  national 
standards  open  to  public  Inspect len.  It  Is  produced 
monthly  and  In  principle  only  In  English.  It  contains,  by 
sector  and  subsector,  alI  new  draft  standards  at  the 
public  Inspection  stage  (see  Article  4  of  the  Directive). 
This  register,  which  for  each  draft  contains  the  same 
type  of  Information  as  tho  first  register,  provides 
Information  rapidly  and  In  a  classified  form  for  alI 
potential  users.  In  volume  It  represents  about  150  pages 
of  original  text  a  month. 
11.  The  two  registers  are  sent  to  the  members  of  CEN  and 
CENELEC,  to  the  Commission,  and  to  the  EFTA  Secretariat. 
The  members  of  CEN/CENELEC  distribute  them  to  Interested 
parties  by  their  own  methods,  depending  on  the  resources 
available. 
(1)  English,  French  and  German. - 16  -
12.  The  members  of  CEN/CENELEC  send  the  central  unit  the  ful 1 
text  of  draft  national  standards  at  the  public  Inspection 
stage  (nee  Article  4  of  Directive  03/189/EEC).  A  copy  of 
the  drnftn  may,  on  request,  be  made  aval lablo  to  the  user 
departments  of  the  Commission  and  EFTA.  Each  member  of 
CEN/CENELEC  may,  on  receiving· Information  through  the 
second  register  and  a  copy  of  the  notification  sheets, 
request  tho  author  (If  necessary  by  a  otandlng  order  for 
certain  fields)  to  send  tho  ful I  text  of  tho  draft  open 
to  public  Inspection. 
2.  EXPLOITATION  OF  INFORMATION  FROM  THE  PROCEDURE 
a)  Use  of  Information  at  national  level 
13.  The  Commission  has  noted  that  tho  extent  to  which 
Information  from  tho  procedure  Is  used  varies  both  within 
tho  Community  and  within  EFTA. 
14.  Although  the  procedure  Is  generally  regarded  as  a  useful 
tool  for  promoting  Industrial  activities  on  the  European 
market,  the  practical  measures  taken  natlonlly  to  make  It 
effective  are  very  uneven. 
15.  In  some  Member  States  the  national  standards  Institutions 
have  set  up  a  coordinating  unit  to  circulate  Information 
directly  to  national  technical  committees,  trade 
associations  and  Industry.  In  others,  however,  a  survey 
conducted  In  1966  showed  that  no  regular  distribution  had 
been  organized.  Tho  Information  was  generally  made 
available  on  request  or  was  accessible  only  on  the 
promises  of  tho  standards  Institution.  Some  standards 
Institutions  said  that  they  published  In  a  journal 
summary  Information  on  the  activities  of  members  In  other 
countries. 
16.  The  explanations  given  the  Commission  for  the  delays  In 
setting  up  coordinating  and  distribution  arrangements  are 
sometimes  only  partly  Justified  by  a  lack  of  the 
necessary  material  facilities. - 17  -
b)  Involvement  In  national  actlvltlos  and  requests  for 
the  drawing-up  of  European  standards 
17.  Article  3  of  the  Directive,  which  allows  standard 
Institutions  to  be  Involved  passively  or  actively  (by 
:Jendlng  an  observer)  In  tho  work  of  other  Institutions  or 
to  request  that  a  European  standard  be  drawn  up,  Is 
Important  to  tho  attainment  of  the  obJectives  of  the 
Dlroctlvo.  Involvement  of  one  Institution  In  the  work  of 
Dnother  Is  arranged  by  direct  contact  between  the 
national  Institutions  concerned.  Requests  are  notified  to 
tho  Commission  and  other  participating  members  by  tho 
central  unit. 
18.  A  code  of  conduct  for  these  arrangements  Is  now  being 
discussed  within  CEH  and  CEHELEC. 
19.  Annex  1  (table  1)  contains  statistics on  the  application 
of  Article  3  of  tho  Directive.  It  shows  that  the  number 
of  cases  notified  Is  very  small.  However,  the  Commission 
ha3  reason  to  believe  that  tho  actual  number  of  requests 
f o r  I n v o I v om e n t  I s  h I g h o r  t h a n  s how n .  I t  \'I o u I d  a p p e a r 
that  such  cases  are  not  always  notified  to  CEN/CENELEC. 
20.  From  the  Information  available  tho  Commission  considers 
that  potential  barriers  to  trade  have  been  avoided  In 
several  cases  by  such  Involvement.  It  also  seems  that 
this  Instrument  Is  used  so  that  the  work  done  In  other 
Member  States  may  serve  as  a  basis  for  national  work. 
21.  As  regards  the  possibility  In  Article  3  of  requesting 
that  a  European  standard  bo  drawn  up,  the  Commission 
finds  that  since  tho  procedure  started,  CEH/CENELEC  has 
had  only  two  cases  of  a  national  standards  Institution 
proposing,  In  tho  light  of  another  Institution's  work, 
that  a  European  standard  be  drawn  up,  whereas  some  9  000 
new  national  standardization  projects  (I.e.  transposition 
with  differences  of  International  and  European  work  and 
specific  work)  were  notified  over  tho  same  period.  For 
both  cases,  harmonization  work  has  been  started  In 
CEN/CENELEC. - 18  -
22.  To  sum  up,  although  the  Commission  cannot  yet  assess  the 
extent  to  which  the  arrangements  for  Involving 
Institutions  In  other  national  standardization  activities 
are  actually  being  used,  It  finds  It  regrettable  that 
national  standards  Institutions  are  not  taking  advantage 
of  the  procedure  to  propose  that  European  standards  be 
drawn  up  on  subjects  on  which  national  standardization 
work  Is  In  progress.  This  means  that  virtually  no  use  Is 
being  made  of  an  Important  aspect  of  the  Information 
procedure  for  the  technical  Integration  of  the  Community. 
c)  Use  of  the  Information  at  European  level 
23.  After  consulting  tho  Member  State  governments,  tho 
Commission  asked  CEN/CENELEC  In  1985  to  analyse  the 
Information  from  tho  procedure  regularly  with  a  view  to 
planning  European  standardization  work.  In  the 
Commission's  view  It  Is  primarily  up  to  the  standards 
Institutions  themselves  to  supply  and  use  the  Information 
for  the  benefit  of  European  standardization  and 
accordingly  to  draw  up  tho  necessary  European  standards. 
24.  Since  then  CEN  and  CENELEC  have  set  up  several  planning 
committees,  In  particular  for  electrical  engineering, 
machinery  and  construction.  These  committees  are 
responsible  for  assessing  the  need  for  European  standards 
with  the  aid  of  alI  those  concerned.  The  Information 
available  from  the  Information  procedure  can  provide 
major  backup  for  this  programming  work. 
25.  Pursuant  to  Article  6(3)  of  tho  Directive  tho  Commission 
has  since  1985  made  same  90  standardization  requests  to 
CEN/CENELEC  Involving  the  preparation  of  about  115 
European  standards.  Most  requests  were  common  to  the 
European  Community  and  the  EFTA  countries.  They  relate  to 
the  following  fields  amongst  others:  Information 
technology  (67),  electrical  engineering,  Iron  and  steal, 
pressure  vessels,  gas  appliances,  toys  and  motor  fuels. 
By  31  December  1987,  19  European  standards  had  been 
produced  In  response  to  these  requests,  18  of  them  an 
Information  technology. - 19  -
26.  The  ~tandardlzatlon requests  to  CEN/CENELEC  are  In  line 
with  tho  Community's  harmonization  policy.  Several  of 
them  were  for  European  standards  required  for  the 
practical  Implementation  of  Community  directives  of  the 
•new  approach"  typo<1>.  In  Information  technology  the 
requests  are  designed  to  establIsh  a  set  of  European 
standards  that  wl  II  guarantee  Information  and  data 
Interchange  and  compatible  working  of  sy~tems with  the 
required  degree  of  precision,  bearing  In  mind  the  pace  of 
technological  advance.  The  most  recent  requests  wei I 
1 I lustrato  tho  contribution  that  these  new  technologies 
are  making  to  tho  completion  of  the  Internal  market 
(terminal  specifications,  cards  required  for  tho  now 
electronic  payment  systems). 
27.  The  Information  procedure  has  provided  valuable 
Information  for  tho  preparation  of  requests;  In  several 
cases,  for  oxamplo  ISDN(2)  connector  and  payment  cards, 
It  was  Information  trom  the  procedure  that  sparked  off 
European  standardization  work. 
28.  To  sum  up,  It  Is  clear  that  Information  available  from 
the  procedure  Is  used  mainly  by  CEN/CENELEC  for  the 
systematic  programming  of  European  standardization  work, 
bearing  In  mind  In  particular  the  priorities  for  the 
completion  of  the  Internal  market.  This  programming,  a 
logical  consequence  of  the  notification  of  national 
standards  programmes,  has  through  the  Directive  become  an 
ongoing  task  for  CEN  and  CENELEC.  As  a  result  of  this 
programming,  CEN  and  CENELEC  have  In  several  cases  - not 
counting  requets  made  to  them  by  the  Commmunlty  and 
EFTA- set  up  new  working  parties  and  made  a  start  on 
European  standardization  work  (especially  In  fields  where 
there  has  been  a  very  large  number  of  national 
notifications,  I .e.  construction  and  mechanical 
engineering). 
(1)  See  Councl I  resolution  of  7  Uay  1985,  OJ  No  c  136  of 
4  June  1985. 
(2)  ISDN- Integrated  Services  Digital  Network. - 20  -
29.  Bocau9e  thoro  has  boon  virtually  no  demand  from  national 
standards  Institutions  for  the  drawing-up  of  European 
9tandards  purouant  to  Article  3  of  the  Directive,  the 
momentum  for  European  standardization  comes  essentially 
from  systematic  programming  by  the  European  Institutions. 
ConseQuently  the  ocope  of  thl~  programming  should  be 
greatly  Increased  In  view  of  the  practically  constant 
volume  of  national  standardization  activities. 
30.  Since  European  standardization  Is  now  undergoing 
oubstantlal  expansion,  It  Is  zslso  obvious  that  the 
procedure  wl  I I  Increasingly  serve  to  verify  observance  of 
tho  standstIll  by  nat lona I  standards  lnst I tut Ions  and  to 
determine  whether  work  should  be  transferred  from 
national  to  European  level  to  complement  European 
standardization  activities  already  underway. 
d)  The  role  of  the  Standing  Committee 
31.  The  Commission  has  consulted  the  Standing  Committee  on 
alI  reQuests  for  European  standards.  The  Commission  Is 
wei I  oatlsfled  with  the  very  Important  preparatory  work 
dono  by  SOGITs(1)  In  examining  draft  reQuests  relating 
to  Information  technology.  This  fruitful  cooperation  Is 
an  example  that  could  well  be  followed  for  the 
preparat lon  of  reQuests  In  other  sectors,  especially  for 
the  "new  approach"  Directives.  Tho  CEN/CENELEC 
representatives  attend  the  Committee's  discussions.  In 
submitting  reQuests  to  CEN/CENELEC,  the  Commission  takes 
Into  account  tho  opinions  delivered  by  the  Committee. 
32.  The  Committee  Is  also  kept  regularly  Informed  of  the 
progress  of  European  standardization  work.  On  several 
occasions  problems  encountered  during  the  standardization 
work  were  referred  to  lt. 
33.  The  Committee,  enlarged  to  Include  representatives  of  alI 
standards  Institutions,  has  held  four  meetings  since 
1984.  It  Is  clear· that  the  "enlarged  committee"  will  need 
to  meet  more  freQuently,  given  the  substantial  Increase 
In  European  standardization  activities. 
(1)  SOGITS- Senior  Officials  Group  for  Information 
Technology  Standardization. - 2,  -
3.  EVALUATION 
a)  1986  survey  on  the  efficiency  of  the  procedure 
34.  In  1986  the  Commission,  In  cooperation  with  the  EFTA 
Secretariat  General,  conducted  a  survey  amongst 
participants  In  the  procedure  to  evaluate  Its  efficiency 
and  the  use  that  was  being  made  of  the  Information 
circulated.  An  examination  of  the  replies  sent  In  by  the 
CEN/CENELEC  members  showed  that  there  was  no  need  to 
~odlfy  the  arrangements  In  the  Directive.  There  was  a 
need  and  demand  for  Improvements  only  In  the  practical 
nnd  technical  Implementation  of  these  arrangements. 
35.  In  the  I lght  of  these  results  possible  solutions  were 
dlocuosed  In  the  joint  working  party  mentioned  earlier. 
Ito  proposals  were  approved  by  tho  Commission  after  a 
favourable  opinion 'from  the  83/189/EEC  Committee  on  5 
February  1987.  They  may  be  summarized  as  follows: 
Improvement  of  datn  Qual lty  by  making  It  compulsory  to 
specify  the  subject  either  by  a  brief  description  or 
by  key  words;  also  a  reminder  to  participants  to 
follow  more  strictly  the  rules  concerning  the 
Indication  of  the  sector/subsector; 
less  frequent  publ lcatlon  of  registers  (two  editions  a 
year  for  register  1)  allowing  greater  concentration  on 
national  work; 
a  study  of  possible  Improvements  to  the  procedure 
through  greater  use  of  computer  faclllt les; 
request  to  national  standards  Institutions  to  ensure 
that  the  Information  Is  circulated  widely  to 
Interested  parties  In  their  own  countries; 
regular  circulation  to  alI  participants  by  the 
CEN/CENELEC  central  unit  of  a  table  showing  the 
various  types  of  participation  requested  In  national 
worl<.  Falling  a  bilateral  agreement,  each  participant 
may  submit  problems  encountered  to  the  Commission  or 
to  the  EFTA  Secretariat  General. - 22  -
b)  Evaluation  of  the  procedure  In  terms  of  quantity 
36.  The  latest  statistics  prepared  by  CEN/CENELEC  give  a 
general  picture  of  the  now  standardization  activities 
notified  In  1987  to  the  CEN/CfNELEC  central  unit  from 
three  additional  angles: 
tho  proportion  of  new  national  work  In  relation  to  new 
International  and  European  work<1>, 
the  breakdown  of  new  national  work  by  country, 
the  breakdown  of  new  national  work  by  subsector  (field 
of  activity). 
This  leads  to  the  following  findings  (see  also  Table  I  I 
l.n  A  n n e x  1 ) • 
37.  New  national  work  by  EEC  countries  stl I I  accounts  for  the 
major  share  (about  75X)  of  alI  new  work  at  national, 
European  and  International  levels.  In  1987,  2  724 
~atlonal  projects  were  registered  compared  to  289 
European  ones.  On  tho  basis  of  statements  by 
participating  members,  only  7%  of  the  new  national 
projects  have  I Inks  with  European  or  International  work. 
However  more  methodical  notification  of  such  I Inks  may 
give  a  brighter  picture  of  the  situation. 
38.  A  comparison  between  the  electrical  and  other  fields 
highlights  even  more  strongly  the  predominance  of 
national  activities  over  harmonization  actiVIties.  In 
the  other  fields  about  89%  of  new  projects  notified  are 
nat lonal.  In  contrast  far  more  new  work  Is  being  started 
at  European  level  In  the  electrical  field. 
39.  A  breakdown  of  new  work  by  country  shows  that  In  the 
electrical  field  and  In  the  other  fields  respectively 
about  85%  and  50%  of  the  new  activities  are  being  carried 
out  In  three  countries  (Germany,  France  and  the  United 
Kingdom)  (see  Table  I I I  In  Annex  1). 
40.  A  breakdown  of  notifications  shows  that  about  a  quarter 
of  the  total  number  of  national  notifications  concerns  10 
of  290  subsectors.  Those  with  the  highest  number  of 
national  notifications  are,  In  decreasing  order: 
aerospace,  construction,  road  vehicles  and  textiles  (see 
Table  IV  In  Annex  1). 
(1)  New  work  means  every  new  standardization  activity  entered 
In  the  current  standardization  programme. -23-
In  all  those  fields  except  textiles  the  CEN  has  In  the 
meantime  made  a  start  on  programming  and  standardization 
work. 
c)  Evaluation  of  the  procedure  In  terms  of  quality 
41.  An  an~lysls of  tho  current  situation  largely  confirms  the 
1986  anBIYsls: 
The  arrangements  In  the  Directive  meet  the  objectives 
oet. 
Technical  operation  In  tho  CEN/CENELEC  central  unit 
gives  rise  to  no  major  problem. 
The  Improvements  needed  mainly  concern  the 
Introduction  of  facl lltles  to  ensure  that  the 
Information  Is  usable  and  transparent. 
Data  quality still  needs  to  be  Improved  by  the 
providers  of  data,  I.e.  tho  national  standards 
Institutions.  Precise  Indication of  the  subjects 
Involved  In  planned  work  Is  the  most  Important  point. 
Bettor  compl lance  with  the  rules  adopted  In 
CEN/CENELEC  appears  necessary  (some  members  stl I I  do 
not  define  the  scope  of  the  title).  consideration 
should  also  be  given  to  Introducing  an  Indexing 
system,  the  extra  work  entailed  being  offset  by  the 
additional  service  It  wl  I I  provide.  This  system  could 
greatly  Improve  the  transparency  of  the  data  supplied 
because  the  subjects  would  then  be  specified, 
also  allowing  more  direct  data  access. 
It  Is  also  necessary  to  ensure  at  alI  times  that  draft 
standards  open  to  public  Inspection  are  notified  as 
quickly  as  possible  In  view  of  the  relatively  tight 
deadlines. 
Ideas  for  Improving  Information  dissemination,  In 
particular  by  electronic  means,  have  emerged  In  1987. 
The  Commission  has  asked  the  CEN/CENELEC  central 
secretariats  to  make  a  market  survey  so  as  to  promote 
the  use  of  the  Information  and  assess  ways  of 
achieving  that  aim. - 24  -
This  survey,  to  start  In  the  early  months  of  1988, 
covers  the  dissemination  of  data  from  a  complementary 
project  concerning  publ lshed  standards,  the  Initial 
phase  of  which  has  been  carried  out  by  CEN  {ICONE 
project:  comparative  Index  of  standards  In  Europe). 
The  national  bodies  must  also  step  up  their  efforts  to 
make  the  data  accessible  to  alI  Interested  parties. 
The  Commission  att~chcs great  Importance  to  the  better 
uti I lzatlon  of  aval lable  data.  In  CEN/CENELEC  the 
programming  of  European  standardization  must  be 
extended.  Steps  have  been  taken  to  Increase 
substantially  the  staff  of  the  CEN/CENELEC  central 
secretariat.  The  Commission's  expl lclt  aim  Is  to 
enable  the  CEN/CENELEC  central  unit  to  make  a  more 
dotal led  analysis  of  tho  data  and  to  strengthen  Its 
power  of  Initiative  so  as  to  promote  European 
standardization. - 25  -
Chnptor  I II- IHFORUATIOH  PROCEDURE  FOR  TECHNICAL  REGULATIONS 
1.  OPERATION  OF  THE  PROCEDURE 
a)  The  system  Introduced  by  tho  Directive 
42.  Directive  83/189/EEC  lays  down  a  mandatory  notification 
system.  Its  most  original  feature  Is  the  option  It  glvos 
every  Member  State,  for  the  first  time  ever,  to  block  the 
drnft  regulations  of  other  Member  States  for  a  given 
period. 
43.  Under  Article  8  (1)  tho  Member  States  are  obi lgod  to 
communicate  to  the  Commission  (which  circulates  the 
Information)  any  draft  technical  regulation  fal I lng  with 
the  scope  of  the  Directive.  There  Is  only  one  exception 
to  this  absolute  rule:  communication  Is  not  required 
whore  Member  States  honour  their  obi lgatlons  arising  out 
of  Community  Directives  or  commitments  arising  out  of 
International  agreements  (Article  10). 
44.  The  date  the  Commission  receives  the  notified  text  Is 
also  tho  start  of  a  three-month  period  known  as  the 
standstl I I  period  during  which  the  Member  State  making 
the  notification  loses  Its  right  to  adopt  the  draft  In 
question.  Within  that  period  there  are  three 
posslbl I It los  open  to  the  Commission  and  the  other  Member 
States: 
a)  they  may  take  no  action,  In  which  case  the  Member 
State  concerned  Is  entitled  to  adopt  the  proJect  once 
tho  throe-month  period  expires; 
b)  they  may  make  comments  which  the  Member  State  that  has 
forwarded  tho  draft  Is  asked  to  take  Into  account  when 
adopting  tho  technical  regulation  In  question  (Article 
8  (2)); 
c)  they  may  deliver  a  detailed  opinion  that  the  draft 
should  be  amended  to  rule  out  potential  barriers  to 
trade;  In  that  case  the  Member  State  concerned  must 
ouspend  adoption  of  the  technical  regulation  for  six 
months  from  the  date  the  Commission  receives  the  draft 
(Article  9  (1)). - 26  -
46.  However,  a  procedure  for  urgent  cases  Is  available  to  the 
Mombor  States  provided  they  state  the  grounds  warranting 
Its  use  (Article  9  (3)). 
47.  Tho  Commission  Is  tho  cornerstone  of  the  procedure, 
providing  tho  material  Infrastructure  and  coordinating 
Its  operation.  It  receives  and  circulates  notifications 
and  alI  the  reactions  from  the  Member  States.  It 
reproduces  and  translates  documents.  It  maintains  a 
computer I zed  data  base  that  will  soon  be  open  to  all  the 
Member  States- a  pi lot  experiment  with  some  of  them  Is 
to  start  shortly.  Because  of  those  tasKs  the  Commission 
has  Invested  In  electronic  management  and  transmission 
facilities,  In  particular  electronic  mall.  The 
corresponding  appl lcatlons  are  now  being  developed. 
48.  Tho  Standing  Commlttoo  of  Member  State  representatives, 
an  advisory  body  sot  up  by  Article  5  of  the  Directive,  Is 
also  vital  to  the  efficiency  of  tho·procedure.  At  the 
moment  It  moots  twlco  a  quarter. 
49.  Since  the  Directive  merely  specified  the  broad  lines  of 
the  procedure,  the  Committee  adopted  a  "Vade-mecum  on  tho 
functioning  of  the  procedure  for  tho  provision  of 
lnformatlon"(1)  setting  out  the  practical  arrangements. 
It  lays  down  all  the  technical  dotal Is  for  the 
circulation  of  Information  since  the  procedure  Is  a 
complex  one  and  requires  appropriate  administrative 
measures  for  Its  Implementation  to  be  taken  both  by  the 
Commission  and  by  the  Member  States.  Accordingly  central 
units  have  been  set  up  In  the  Member  States  and  at  the 
Commission  to  coordinate  tho  procedure,  provision  Is  made 
for  translations  and,  to  facl I I tate  communications,  a 
telex  nomenclature  has  been  established  and  the  telexes 
have  been  standardized. 
50.  AI  I  the  Member  States  have  taken  the  administrative 
measures  necessary  for  Implementing  the  procedure, 
_Informing  all  the  ministries  concerned,  generally  by 
means  of  a  circular,  of  their  obi lgatlons  under  Directive 
83/189/EEC  and  the  coordinating  role  of  tho  central  units 
they  have  designated.  It  has  to  be  recognized,  however, 
that  such  a  role·  Is  played  with  varying  effectiveness  In 
different  Member  States:  as  a  result  of  omissions  or 
administrative  structures  and  tradlctlons,  alI  draft 
regulations  drwn  up  by  ministries  or  technical 
departments  are  not  systematical IY  forwarded  to  those 
central  units  for  communication  to  the  Commission  under 
the  Directive  83/189/EEC  procedure. 
(1)  Committee  on  Standards  and  Technical  Regulations,  Doc. 
2/84. - 27  -
Tho  coordinating  function  of  tho  national  central  units 
Is  therefore  not  ensured  to  tho  same  extent  In  all  Member 
States.  While  In  some  of  them  (Franco  and  Portugal), 
coordination  Is  reinforced  by  lntermlnlsterlal 
departments,  several  other  Member  States  admit  that  they 
have  not  yet  solved  alI  the  domestic  problems  posed  by 
running  the  procedure. 
51.  'Tho  Committee  has  payed  an  Important  role  In  the 
practical  application  of  some  of  the  Directive's 
.provisions.  As  far  as  the  assessment  of  notified  projects 
Is  concerned,  the  Committee  provides  a  forum  for  more 
detailed  discussions  between  tho  Commission  and  tho 
Member  States,  especially  on  politically sensitive  or 
technically  complex  matters.  Some  30  notified  drafts  have 
been  examined  by  tho  Committee,  some  of  them  at  several 
meetings.  For  such  questions  the  Committee  Is  generally 
the  best  place  to  obtain  a  consensus.  It  also  gives  the 
Member  States  an  opportunity  to  bring  up  unnotlfled 
national  measures,  thereby  drawing  the  Commission's 
attention  to  possible  Infringements. 
52.  Tho  Commission  sees  tho  recent  Increase  In  requests  from 
Member  States  to  put  notifications  on  the  Committee's 
agenda  as  a  welcome  Indication  that  the  dialogue  Is 
having  tho  expected  effect.  Its  regular  practice  now  Is 
to  put  on  tho  agenda  notifications  on  which  several 
detailed  opinions  have  been  received. 
b)  Problems  found  and  solutions  proposed 
53.  The  Inherent  complexity  of  a  procedure  for  the 
circulation  of  Information  between  12  Member  States  and 
the  Commission,  which  In  addition  deals  with  technical 
matters,  wl  I I  Inevitably  cause  operating  problems.  The 
main  ones  that  have  emerged  are  as  follows: 
(I)  Translations 
54.·  The  Directive  does  not  put  any  obligation  on  the 
Commission  to  provide  translations  since  the  procedure 
concerns  national  drafts.  Nevertheless  the  Commission  Is 
aware  of  the  Importance  of  ensuring  mutual  understanding 
of  the  documents  exchanged  If  the  procedure  Is  to  be 
fully  effective. 
55.  Despite  the  lack  of  any  legal  obligation,  then,  It 
translates  alI  the  messages  exchanged  during  the 
processing  of  each  file  either  Into  all  the  languages 
(Information  on  the  notification)  or  Into  some  of  them, 
always  Including  the  language  of  tho  Member  State  making 
the  notification.  As  far  as  tho  texts  of  the  drafts  are 
concerned,  It  was  agreed  In  the  Vade-mecum  that  tho 
Commission  would  obtain  the  translations  It  needs  for  Its 
own  requirements  and  make  them  available  to  tho  Member 
States. - 28  -
56.  That  last  point  gave  rise  to  problems  during  the  last 
year  covered  by  this  report.  On  the  one  hand,  because  of 
the  Increase  In  tho  number  and  volume  of  notifications, 
the  Commission's  translation  services  have  since  tho 
autumn  of  1986  boon  unable  to  provide  translations  of  the 
drafts  quickly  enough.  On  the  other  hand,  during 
discussions  on  tho  proposal  to  extend  tho  scope  of  the 
Directive  some  ~ember States  said  that  they  needed  to 
receive  the  drafts  translated  Into  their  own  languages. 
57.  Tho  Commission  bel loves  that  every  effort  should  be  made 
to  ensure  that  the  notlflcated  drafts  can  be  examined  as 
quickly  as  possible  and  under  conditions  guaranteeing 
that  they  are  properly  understood.  It  Is  continuing  to 
otudy  ways  of  extending  the  range  of  translations  and 
obtaining  them  more  quickly.  A  cal I  for  tenders  to  the 
private  sector  wl  I I  be  made  early  In  1988.  The  Commission 
wl  I I  report  to  the  standing  Committee  before  30  June  1988 
on  existing  possibilities  and  the  financial  Implications 
of  any  choices. 
(I I)  Dead I I nes 
58.  It  has  proved  difficult  to  adhere  to  the  deadlines  laid 
down  In  the  Directive.  Experience  has  shown  that  the 
reactions  of  the  Commission  and  of  the  Member  States  to 
notified  drafts  are  generally  received  right  at  the  end 
of  the  three-month  period  laid  down  In  the  Directive  so 
there  Is  not  sufficient  time  for  one  to  Influence  the 
other. 
59.  There  are  several  reasons  for.thls  difficulty.  It  Is 
certainly  partly  due  to  the  absence  or  late  receipt  of 
translations,  which  reduces  the  time  aval lable  to  analyse 
the  texts.  Also  both  the  Commission  and  the  Member  States 
need  to  consult  experts  when  examining  technical 
regulations.  It  Is  difficult  to  obtain  those  expert 
opinions  rapidly  In  view  of  the  specific  nature, 
complexity  and  o~ten  length  of  the  draft. 
60.  Another  frequent  reason  for  delays  In  examining  drafts  Is 
the  lack  of  the  Information  necessary  for  their 
·assessment.  Tho  notified  texts  are  sometimes  worded  In 
such  a  way  that  It  Is  not  possible  to  assess  their  Impact 
on  the  Internal  market  because  essential  data  are 
missing.  More  particularly,  a  proper  analysis  of  the 
Information  received  Is  difficult  because  the  basic  texts 
amended  or  supplemented  by  the  notified  draft  are  not 
provided. - 29  -
61.  Experience  gained  to  date  shows  that  the  Member  States 
rarely  send  In  such  texts  and  when  they  do  It  Is  only 
after  a  specific  request  by  the  Commission.  The  time  that 
elapses  between  the  Commission's  request  and  the  Member 
State's  response  shortens  the  period  available  for 
detailed  examination  of  the  text. 
62.  The  Commission  considers  that  It  should  be  mandatory  to 
send  In  basic  texts  whenever  thoy  are  necessary  to  the 
understanding  of  the  notified  texts.  It  welcomed  a 
Parliamentary  amendment  on  those  lines  during  discussions 
on  extending  the  scope  of  the  Directive. 
63.  Other  delays  are  due  to  the  failure  of  the  Member  state 
to  observe  the  procedural  rules  In  the  Committee  despite 
numerous  reminders  from  the  Commission.  Incorrect 
addresses  and  failure  to  adhere  to  the  telex  layout  are 
tho  most  frequent  examples,  compounded  occasionally  by 
the  poor  quality  of  certain  communications  (Illegible 
texts,  etc.). 
64.  Generally  speaking,  In  view  of  the  time  required  for 
translation  and  transmission,  the  Commission  considers 
that  It  might  be  advisable  to  extend  both  the  automatic 
standstill  and  the  standstill  following  the  delivery  of  a 
dotal led  opinion  by  one  month  to  four  and  seven  months 
respectively.  This  would  leave  the  necessary  time  for  a 
detailed  examination  of  the  notified  draft. 
(Ill) Confidentiality 
65.  Directive  83/189/EEC  specifies  that  Information  supplied 
In  notifying  draft  technical  regulations  must  be 
confidential  (Article  8  (4))  but  also  allows  experts  In 
the  private  sector  to  be  consulted  provided  that  the 
necessary  precautions  are  taken. 
66.  This  may  I lmlt  access  to  the  Information  by  the  business 
circles  concerned  and  thereby  prevent  them  from 
cooperating  efficiently  with  their  national 
administrations.  And  yet  In  at  least  one  Member  State  the 
draft  text  Is  available  electronically  to  the  circles 
concerned  while  another  circulates  summary  Information  on 
the  notifications  In  a  publication  by  a  standards 
Institution. - 30  -
67.  Despite  assurances  by  national  authorities  that  the 
obligation  In  the  Community  Directive  Is  being  complied 
with,  questions  arl:lo  about  the  limits  on  tho  disclosure 
of  Information  during  such  consultations  and  on  the 
extent  of  confidentiality. 
68.  Tho  Commission  considers  that  confidentiality  should 
perhaps  be  sacrificed  to  some  degree  In  favour  of 
transparency  of  the  notified  texts,  In  particular  so  as 
to  enable  the  widest  possible  range  of  expert  opinions  to 
be  obtained  from  tho  circles  concerned.  One  solution 
might  be  to  replace  the  existing  automatic 
confidentiality  by  confidential  treatment  of  Individual 
cases  at  the  request  of  a  Member  State.  A  largo  number  of 
delegations  In  tho  Standing  Committee  endorsed  that 
suggestion  by  the  Commission. 
2.  APPLICATION  OF  THE  PROCEDURE 
a)  Notifications  from  the  Member  States 
I)  Number  of  notifications  and  breakdown  by  Member  State 
69.  From  Apr I I  1984  to  31  December  1987  the  Commission 
received  a  total  of  458  notifications  of  draft  technical 
regulations,  very  unevenly  divided  amongst  the  Member 
States  (see  Table  1  In  Annex  2). 
70.  More  than  half  the  total  number  came  from  two  Member 
States,  the  Federal  Republic  of  Germany  (37,11%)  and 
France  (19,86%).  Denmark  and  the  United  Kln~dom accounted 
for  11,57%  and  9,55%  respectively  but  Italy,  Belgium  and 
Greece  have  made  very  few  notifications  so  far  and 
Luxembourg  none.  Of  the  two  newest  Member  States,  Spain 
after  two  years  accounted  for  6,76%  of  the  notifications 
and  Its  share  Is  Increasing,  while  Portugal  has  notified 
only  four  drafts .Jn  all. 
71.  To  see  how  wei I  the  Member  States  are  complying  with  the 
.Directive,  however,  It  Is  necessary  to  take  Into  account: 
the  timing  of  the  notifications,  I.e.  changes  In  their 
number  during  the  first  years  the  Directive  was  In 
operation; - 31  -
legislative  practice  In  the  Member  States  and  In 
particular  the  number  of  technical  regulations 
produced: 
administrative  tradltlons.ln  the  Member  States, 
differing  views  of  the  pos.ltlon  and  role  of  the  public 
authorities  In  a  market  economy  and  the  relative 
political  Importance  of  environmental  protection  and 
consumer  protection,  which  areal I  factors 
substantially  affecting  the  number  of  notifications, 
whatever  the  degree  of  Industrialization  of  the  Member 
State: 
the  economic  and  Industrial  context  In  each  Member 
State  and  In  particular  the  level  of  Industrial 
production. 
72.  The  annual  figures  show  that  In  some  Member  States 
(Germany,  Denmark,  Spain)  the  number  of  notifications  has 
Increased  each  year.  However,  In  other  Member  States  such 
as  the  Netherlands,  United  Kingdom  or  Italy  the  rate  has 
stayed  the  same  over  the  years  although  the  level  varies 
from  one  country  to  another. 
73.  Regardless  of  the  various  factors  to  be  taken  Into 
account  for  the  analysis,  It  Is  nevertheless  clear  that 
In  some  Member  States  the  number  of  notifications  and 
degree  of  compliance  with  the  obligations  In  the 
Directive  are  Inadequate.  The  explanations  given  by 
certain  Member  States,  mainly  alleging  Internal 
administrative  difficulties  In  setting  up  the  system  or 
asserting  the  role  of  the  central  units,  are  no  longer 
relevant  since  the  start-up  stage  of  the  procedure  Is 
long  since  over. 
I I)  Breakdown  of  notifications  by  sector 
74.  Table  2  In  Annex  2  shows  that  22,7%  of  the  draft 
technical  regulations  notified  to  the  Commission  since 
1984  concern  the  mechanical  engineering  sector,  17% 
transport,  9.2%  domestic  appliances,  9% 
telecommunications  and  8.5%  chemical  products.  There  are 
very  few  notifications  concerning  medical  or  electronic 
equipment  and  metal  materials. - 32  -
75.  That  Is  the  ovcral I  picture  but  the  sectoral  breakdown 
varies  from  one  Member  State  to  another.  Some  Member 
states arc  also  remiss  In  certain sectors,  appearing  to 
Issue  no  regulations  at  all  In  fields  In  which  others  are 
extremely  active.  It  Is  surprising,  for  example,  that 
Italy  and  the  United  Kingdom  have  notified  no  draft 
technical  regulations  In  the  mechanical  engineering 
sector,  which  accounts  for  approximately  23%  of  alI 
notifications. 
76.  The  analysis  also  shows  that  there  Is  a  general  trend 
towards  an  Increase  In  notifications  concerning  now 
technology  and  mechanical  engineering,  the  latter  being  a 
sector  In  which  regulatory  activity  has  picked  up .after  a 
ollght  decline  In  1985.  Tho  pace  of  notifications 
concerning  transport,  Including  motor  vehicles,  Is 
declining  although  It  still  comes  In  second  place. 
I I I)  Use  of  the  procedure  for  urgent  adoption 
77.  Tho  option  open  to  tho  Member  States  to  claim  urgent 
grounds  so  as  to  adopt  regulations  before  consultation  Is 
necessary  to  counteract  any  adverse  effects  that  the 
standstIll  might  have  for  them  In  except lona I 
circumstances. 
78.  The  Directive  stipulates  quite  unambiguously  In  Article  9 
(3)  that  the  Member  State  must  state  the  grounds 
warranting  urgent  adoption  and  Is  not  dispensed  from 
communicating  the  text. 
79.  The  Commission  has  found  that  alI  too  often  these  two 
rules  are  not  observed.  The  statement  of  grounds  Is  too 
brief,  not  to  say  sketchy,  and  the  texts  are  rarely  sent 
ln.  Procedural  provisions  were  therefore  agreed  by  the 
Standing  Committee  In  1987  according  to  which  the  grounds 
warranting  urgent  adoption  must  be  explained  at  length 
and  the  texts  sent  Into  the  Commission  within  seven  days 
following  the  notification  telex  claiming  the  need  for 
urgent  action. 
80. ·It  Is  up  to  the  Commission  and  the  Commission  alone  to 
assess  whether  urgent  adoption  Is  justified under  the 
provisions  of  the  Directive.  It  bases  Its  assessment  on 
tho  obJective  facts  put  forward  by  the  Member  State  to 
justify  an  Imminent,  serious  and  unforeseeable  risk  to 
safety,  health  or  tho  environment. - 33  -
81.  As  regards  the  number  of  cases  In  which  the  need  for 
urgent  action  Is  claimed,  the  Com;nlsslon  finds  that  In 
general  moderate  use  Is  made  of  tho  option:  only  6%  of 
alI  notifications.  Thoro  was  nevertheless  a  trend  towards 
an  Increase  In  1986  and  1987  when  the  need  for  urgency 
was  claimed  19  times  out  of  a  total  of  28  cases  from  1984 
to  1987.  Tho  Commlaslon  has  gradually  become  more  strict 
and  particular  In  assessing  the  reasons  for  urgency. 
Overal I  It  has  accepted  the  claim  In  half  of  the  cases 
but  that  figure  falls  to  one  quarter  for  1986  and  1987. 
82.  An  analysis  of  the  breakdown  by  Member  State  shows  that 
about  one  third  of  all  claims  for  urgency  come  from 
Italy,  representing  more  than  half  of  the  total 
notifications  from  that  country. 
83.  The  Commission  Is  sorry  to  say  that  all  too  often  It 
finds  that  national  texts  have  been  adopted  even  before 
the  need  for  urgency  Is  claimed  under  the  procedure.  It 
Is  forced  to  conclude  that  such  claims  are  often  only 
attempts  to  justify  retrospectively  Infringements  to  the 
Directive.  It  Is  now  determined  to  take  proceedings 
systematically  against  these  Infringements. 
b)  React Ions  by  Member  States  to  not If led  draft  techn 1  ca I 
regulations 
I)  Types  of  reaction* 
-Comments  (Article  8(2)) 
84.  The  Member  States  often  make  comments  on  notified  drafts, 
attempting  In  this  way  to  have  an  Indirect  Influence  on 
regulations  In  other  Member  States.  Recently,  however, 
comments  by  Member  States  have  been  dec I lnlng  and 
detailed  opinions  Increasing.  Out  of  a  total  of  87 
comments  by  Member  States,  40  were  made  In  1986  and  24  In 
1987. 
*  the  figures  given  In  this  and  following  sections  go  up  to 
10  November  1987.  They  do  not  Include  flies  under 
examination  at  that  date  nor  cases  received  since. - 34  -
-Detailed opinions  (Article  9  (1)) 
05.  The  Member  States  arc  making  Increasing  use  of  the 
posslbl I lty  of  blocking  the  regulatory  process  In  other 
Member  States.  A  study  of  the  Incidence  of  their 
reactions  over  the  years  shows  that  there  has  been  a 
steady  Increase  In  the  number  of  detailed  opinions.  Of 
126  datal led  opinions,  36  were  submitted  In  1986  and  53 
In  1987. 
86.  The  Commission  regards  this  Increase  In  the  number  of 
detailed  opinions,  both  In  absolute  terms  and  In 
proportion  to  comments,  as  a  welcome  sign  of  the 
Integrating  effect  of  the  procedure.  The  gradual  trend  In 
Member  States  towards  the  most  typically  Community 
Instrument  at  tho  expense  of  comments,  which  tend  to  be 
more  of  an  Inter-state  character,  show  that  as  the 
Information  procedure  develops  there  Is  a  greater 
perception  of  Its  purpose  and  value. 
07.  The  Commission  cannot  judge  the  substance  of  the  detailed 
opinions  Issued  by  the  Member  States.  It  does  not  analyse 
them  In  dotal I  to  assess  their  nature  under  the 
procedure.  In  other  words  It  Is  not  up  to  the  Commission 
to  evaluate  the  grounds  for  complaint  before  bringing 
Into  effect  the  standstl I I  procedure  which  In  this  case 
Is  used  solely  on  the  Initiative  of  the  Member  States. 
Nevertheless  tho  Commission  takes  the  view  that  by 
definition  a  dotal led  opinion  has  to  be  precisely  argued 
and  cannot  Just  be  confined  to  a  brief  Indication  that 
the  draft  under  review  may  create  barriers. 
88.  The  problems  mentioned  earlier  with  regard  to  deadlines 
mean  that  In  practice  the  detailed  opinion  generally 
roaches  the  Commission  on  the  last  day  of  tho  three-month 
period.  Since  the  Member  State  to  which  they  are 
addressed  may  In  theory  adopt  the  regulation  the  next 
day,  It  was  agreed  In  the  Committee  that  Commission  staff 
would  Inform  the  central  unit  of  the  Member  State 
concerned  by  telephone  before  sending  on  the  telex. 
I I)  Analysis  by  sector 
89.  An  analysis  shows  that  tho  largest  number  of  reactions  .. 
from  tho  Member  States  are  received  In  response  to  drafts 
concerning  motor  vehicles,  telecommunications  and 
chemical  substances  regarded  as  dangerous. - 35  -
90.  Those  are  either  competitive  sectors  In  which  the  stakes 
Involved  are  high  or  fields  relevant  to  the  environment, 
which  Is  a  sensitive  Issue  within  the  Community  and  more 
particularly  In  tho  political  context  of  certain  Member 
states.  It  Is  worth  noting  that  national  regulations  on 
mechanical  enolneerlng,  Which  account  for  the  majority  of 
tho  notified  drafts,  do  not  appear  to  arouse  criticism 
from  tho  Member  States. 
c)  The  Commission's  reaction  to  notified  draft  technical 
regulations 
91.  The  Commission  has  used  the  Instruments  aval lable  under 
tho  procedure  (comments,  detailed  opinions,  announcement 
of  a  Directive)  In  respect  of  about  half  of  the 
notifications.  It  has  Issued  a  detailed  opinion  In  about 
a  quarter  of  the  cases. 
92. 
93. 
94. 
• 
l)  Comments  (Article  8  (2)) 
The  posslbl I tty  of  making  comments  without  extending  the 
standstill  beyond  the  Initial  time  limit  has  been  used  62 
times.  This  flexible  Instrument  allows  the  Commission  to 
suggest  legal  solutions  In  keeping  with  Community 
object lves  and  to  point  out  the  Jines  of  Its  pol icy  on 
the  various  sectors  which  should  Influence  the 
Implementation  of  national  measures. 
Comments  may  also  consist  of  a  request  for  further 
details  on  the  notified  provisions,  their  meaning,  their 
scope,  or  tho  conditions  and  arrangements  for  bringing 
them  Into  force.  They  may  also  draw  the  attention  of  a 
Member  State  to  a  provision  which,  although  In  Itself  in 
conformity  with  Community  law,  may  have  several  possible 
applications  or  Interpretations,  some  of  which  would  be 
Incompatible  with  the  requirements  for  the  free  movement 
of  goods,  and  explain  the  Interpretation  the  Commission 
puts  on  lt. 
Tho  Commission  also  makes  comments  when  It  wishes  to 
remind  a  Member  State  of  tho  obllgat lon  to  send  It  the 
Implementing  texts  of  the  notified  draft. 
See  comment  on  page  30 . - 36  -
95.  Final IY  the  Commission  may  also  Include  In  Its 
communication  to  a  Member  State  on  the  results  of  Its 
examination  of  a  notified  draft  the  Information  that  It 
plans  to  make  a  standardization  request  to  a  European 
Institution  concerning  certain  characteristics of  the 
products  covered  by  tho  draft. 
I I)  Dotal led  opinion  (Article  9  (1)) 
96.  The  Commission  has  made  use  of  the  dotal led  opinion  on 
national  draft  technical  regulations  for  about  a  quarter 
of  tho  notifications  made  to  It  without  any  great 
variation  from  one  year  to  another.  30%  of  the  detailed 
opinions  referred  to  drafts  In  tho  field  of  mechanical 
engineering,  17%  building  and  construction  and  12% 
transport  and  motor  vehicles. 
97.  The  Commission  has  frequently  had  the  occasion  to 
restate  In  Its  dotal led  opinions  a  number  of  principles 
that  must  be  observed  to  guarantee  the  free  movement  of 
goods  In  the  Communlty(1). 
98.  From  tho  constant  number  of  detailed  opinions  over  the 
years  and  their  often  repetitive  content  tho  Commission 
concludes  that  the  concept  of  "Community  dimension"  has 
not  yet  sufficiently  penetrated  national  administrations. 
To  give  these  administrations  a  ful I  picture  of  alI  the 
Community  principles  to  be  taken  Into  account  In 
preparing  a  draft,  the  Commission  Intends  to  publish  a 
guide  In  the  near  future. 
I II)  Intention  of  proposing  a  directive  (Article  9  (2)) 
99.  The  drafts  notified  by  the  Member  States  may  cover  a 
field  In  which  the  Commission  has  already  stated  In  a 
programme  Its  Intention  to  start  work.  They  may  also  draw 
the  Commission's  attention  to  the  need  to  make  a  rapid 
start  on  work  that  It  had  not  or lglnally  planned.  In  such 
cases  the  twelve-month  standstl I I  gives  the  Member  state 
an  opportunity  to  adopt  Its  draft  to  the  Community  text 
and  avoid  adopting  a  unilateral  solution.  However,  this 
option  must  be  used  with  discretion. 
(1)  See  Section  3  below  for  the  principles  most  frequently 
brought  to  the  attention of  the  Member  States. - 37  -
100.  On  the  one  hand,  the  purpose  of  the  Information 
procedure  Is  precisely  to  avoid  the  need  for  formal 
Community  harmonization  by  reducing  disparities  In 
national  legislation,  thus  leading  to  de  facto 
harmonization.  On  the  other  h~nd,  the  Commission  must  be 
sure  that  It  can  put  forward  a  proposal  within  tho 
standstl I I  period  Imposed  on  the  Member  States. 
101.  Tho  Commission  has  announced  a  Community  Directive  In 
response  to  only  33  of  the  458  notlflcatlon9, 
corresponding  to  17  Community  Directives  to  be  adopted 
since  the  announcement  of  one  and  tho  same  Directive  may 
apply  to  several  drafts<1) 
102.  The  sectors  concerned  have  been  mainly  motor  vehicles, 
radio  and  television  and,  more  recently,  machinery.  In 
six  cases  tho  Commission  was  unable  to  adopt  tho 
Directives  It  had  announced  within  the  standstl I I  period 
Imposed  on  the  Member  State.  In  two  cases  It  was 
eventually  unable  to  carry  out  Its  Intention  of  proposing 
a  Directive. 
IV)  •Announcement  of  work•  Iotter 
1031  The  Commission  uses  this  method,  for  which  there  Is  no 
specific  provision  In  the  procedure,  when  a  notified 
draft  follows  similar  lines  to  work  that  It  has  already 
started  but  It  has  no  precise  Idea  when  that  work  Is 
likely  to  be  completed. 
104.  Since  In  such  cases  the  Commission  does  not  want 
unnecessarl ly  to  force  a  Member  State  to  shelve  for  a 
year  work  on  the  same  lines  as  Its  own,  It  Informs  the 
Member  State  of  Its  own  work  so  as  to  avoid  possible 
discrepancies. 
105.  From  the  procedural  viewpoint  It  was  agreed  In  the 
Committee  that  copies  of  these  letters  from  the 
Commission  to  a  Member  State  would  be  circulated  to  at I 
the  other  states. 
v)  Examination  of  previous  legislation  Inn sector 
106.  one  Important  consequence  of  the  examination  of  notified 
drafts  Is  that  sometimes  the  commission  needs  to  study 
texts  adopted  earlier  on  which  the  drafts  notified  to  It 
are  based.  During  Its  study  of  the  legislative  system  of 
a  Member  State  applicable  to  the  sector  covered  by  new 
regulations,  the  Commission  sometimes  detects 
Infringements  to  Community  Law,  In  which  case  It  may 
Initiate  In  respect  of  the  texts  already  adopted  tho 
Infringement  procoduro  laid  down  In  Article  169  of  the 
EEC  Treaty. 
(1)  See  Table  3  In  Annex  2. - 38  -
3.  LEGAL  ANALYSIS 
a)  Examination  of  the  notified  drafts  In  the  light  of 
Articles  30  and  neg.  of  the  EEC  Treaty 
107.  Examination  of  the  detailed  opinions  lsnued  by  the 
Commlnnlon  and  by  the  Member  States  reveal  a  number  of 
commonly  raised  objections  to  notified  draft  regulations. 
There  follows  a  review  of  these  objections  and  their 
legal  bases. 
108.  1.  Many  regulations  ma~e  the  Importation  or  mar~etlng of 
products  subject  to  co~pl lance  oxcluslvely  with 
national  ~tandard~ or  technical  cpoclflcatlons or  as 
an  exception  allow  the  possibility of  following  the 
specifications  In  force  In  other  Member  States. 
109. 
1 1 0. 
(1) 
( 2) 
Accordln~  to  the  nettled  case  law  of  the  Court  of 
Justice<  )  a  Member  State  planning  to  regulate 
conditions  for  the  production,  sale  and  use  of  certain 
products  may  not  base  Its  regulations  exclusively  on 
the  situation  prevailing  on  Its  own  market, 
disregarding  production  and  marketing  conditions  In 
other  Member  States.  ' 
The  Court  of  Justice  specifically  reiterated  that 
requirement  In  the  judgment  "Failure  of  a  State  to 
fulfil  Its obligations- type  approval  for  woodworking 
machlnes"(2),  and  on  tho  basis  of  the  principle  of 
proport lonallty  stated  that  (a  Member  State)  Is  not 
entitled  to  prevent  tho  marketing  of  a  product 
originating  In  another  Member  State  which  provides  a 
level  of  protection  of  the  health  and  I lfe  of  humans 
equivalent  to  that  which  the  national  rules  are 
Intended  to  ensure  or  establish.  In  this  context  the 
Commission  has  condemned  the  requirement  that  the 
Importer  must  provide  proof  that  manufacturing  and 
Inspection  methods  followed  arc  equivalent  to  those  In 
force  In  the  Importing  country.  According  to  the 
settled  case  law  of  the  Court  of  Justice  national 
authorities  are  free  to  require  the  Importer  to 
produce  any  data  In  his  possession  useful  for  an 
assessment  of  the  facts  Insofar  as  they  do  not  already 
have  this  Information  themselves. 
Judgement  of  the  court  of  Justice  of  the  European 
Communities  of  20  February  1979,  case  120/78  "Cassis  de 
Dljon",  ECR  1979,  p.649  ff. 
Judgment  of  28  February  1986,  case  188/84,  ground  16. - 39  -
111.  However,  It  Is  for  these  authorities  to  demonstrate 
that  their  rules  are  necessary  to  give  effective 
protection  to  Interests  that  are  legitimate  under 
Community  law  and  In  particular  to  show  that  the 
marketing  of  the  products  In  question  creates  a 
serious  risk  to  public  health<1>. 
112.  2.  The  principle  of  proportionality,  already  mentioned 
above,  has  also  been  used  by  the  Commission  as  an 
argument  against  regulations  that  are  not  actually 
necessary  to  attain  the  obJective  pursued.  This  Is  the 
argument  used  by  the  Commission  In  criticizing drafts 
prohibiting  absolutely  the  use  of  certain  substances 
for  certain  applications,  where  It  would  have  been 
possible  to  lay  down  maximum  levels  of  use,  to  define 
the  applications  concerned  more  precisely  or  to 
specify  performance  criteria  to  be  met  by  the  products 
while  leaving  It  to  manufacturers  to  select  the 
materials  used. 
113.  3.  The  Commission  asks  Member  States  to  Incorporate  In 
draft  regulations  principles  envolved  by  the  court  of 
Justice. 
114.  In  many  such  cases  It  considers  that  the  lack  of 
conflicting  provisions  In  the  regulations  Is  not 
enough  and  demands  the  Incorporation  of  those 
principles  for  the  Information  of  businessmen. 
Pursuant  to  the  abovementioned  principle  of 
proportionality  the  Commission  emphaslses<2>  the 
need,  In  cases  where  marketing  authorizations  are 
required,  to  make  available  to  businessmen  all  the 
necessary  lnformat lon  to  enable  them  to  follow  a 
procedure  which  Is  easily  accessible  to  them  and 
against  which  they  have  the  right  to  apply  to  the 
courts. 
(1)  See  In  particular  the  Sandoz  judgment  of  14  July  1983, 
case  174/82,  ECR  page  2445,  the  Van  Bennekom  judgment  of 
30  November  1983,  case  227/82,  ECA  page  3883  and  the 
"Beer  Purity  Law"  judgment,  case  178/84  of  12  March  1987. 
(2)  "Beer  Purity  Law"  judgment,  as  above,  grounds  45  and  46. - 40  -
115.  4.  One  of  tho  principles  which  the  Commission  has 
frequently  demanded  be  Incorporated  In  notified  drafts 
Is  tho  non- repetition of  tests  already  carried out  In 
another  Uember  State<1>. 
116.  Tho  Commission  Invariably  Invokes  these  principles  In 
respect  of  texts  stipulating  that  the  manufacture  of 
products  marketed  on  national  territory  must  be 
Inspected  In  tho  factory  by  bodies  of  the  Member  State 
In  question  or  that  tho  products  have  to  undergo  tests 
that  must  be  carried out  by  laboratories  situated  In 
that  Member  Stato.  The  same  appl les  when  a  draft 
refers  to  checks  or  tests  to  be  carried  out  on  the 
products  concerned  prior  to  marketing  but  does  not 
state  who  should  carry  out  those  tests.  Where  the  text 
says  nothing  on  that  point  the  Commission  always 
requests  Incorporation  of  the  principle  of  accepting 
the  results  of  checks  and  tests  carried  out  by  bodies 
and  laboratories  In  other  Member  States  offering 
suitable  and  satlsfatory  guarantees  of  technical  and 
professional  competence  and  Independence. 
117.  5.  In  examining  the  provisions  of  notified  drafts  dealing 
with  tests  to  be  carried  out  on  products,  the 
Commission  has  sometimes  had  reason  to  emphasize  the 
need  to  treat  Imported  products  In  the  same  way  as 
national  products.  For  example,  a  national  regulation 
stipulating  that  appliances  manufactured  under  the 
survel I lance  by  a  third  party  of  the  methods  and 
fact I I ties  used  by  the  manufacturer  are  exempt  from 
subsequent  Inspection  at  the  place  of  Installation 
must  also  be  applicable  to  products  manufactured  In 
another  Member  State  In  which  the  manufacturer  has  the 
methods  and  fact I ltles  he  uses  Inspected  by  a  third 
party  on  the  basis  of  survel I lance  methods  and 
criteria  equivalent  to  those  applied  In  the  Member 
State.  · 
118.  6.  The  Commission  has  appl led  alI  the  above  principles  In 
examining  drafts  Instituting  mandatory  certification 
procedures.  The. Commission  has  had  to  emphasize  the 
fact  that  these  procedures  must  be  essential  to  the 
attainment  of  a  legitimate  objective  and  that  In  any 
case  their  sole  purpose  cannot  be  to  verify  compliance 
with  national  technical  specifications  when  the 
objective  pursued  can  be  equal Jy  well  be  obtained  by 
compliance  with  other  specifications. 
(1)  "Biologlsche  producten"  judgment  of  17  December  1981, 
case  272/80,  ECR  1981,  page  3277,  "Uelkunle"  judgment  of 
6  June  1984,  case  97/83,  ECR  page  2367  and  "Type  approval 
for  woodworking  machines",  previously  cited,  ground  33. - 41  -
119.  7.  One  of  the  objections  frequently  made  by  the 
Commls:;ton  In  Its  detailed  opinions  concerns  the 
requirement  for  n  ~anufacturer's roprosentatlvo  to  bo 
ostabl lshed  on  national  territory  which  appears  In 
rna n y  d r a f t  reg  u  .I  a t l on s <  1 > •  I n  some  c a s e s  t h l s  l s  one 
of  the  conditions  to  be  fulfl I led  by  anyone  requesting 
type  approval  (which  has  to  be  applied  for  by  the 
manufacturer  or  his  rcpresentat lve  established  on 
national  territory).  In  other  cases  the  marketing  of  a 
product  Is  subject  to  compliance  with  that 
requirement. 
120.  8.  As  already  mentioned,  tho  Commission  always  sees  to  It 
that  adequate  lnformntlon  for  businessmen  Is 
guaranteed. 
It  has  therefore  objected  to  drafts  which  require  them 
to  hold  an  authorization  or  type  approval  without 
specifying  the  conditions  to  be  met  and  procedures  to 
be  followed.  It  has  also  attacked  drafts  which  require 
the  product  In  question  to  undergo  cheks  without 
specifying  tho  results  to  be  obtained  or, 
alternatively,  which  lay  down  criteria  to  be  met  by 
products  without  stating  what  method  Is  to  be  used  to 
verify  that  they  do  so. 
121.  9.  The  Commission's  attention  has  also  been  drawn  to 
label I lng  requirements  Incompatible  with  Articles  30 
et  seq.  of  the  EEC  Treaty.  This  Is  the  case  of 
provisions  requiring  the  label  to  give  Information 
going  beyond  what  Is  necessary  to  ensure  that  the 
consumer  Is  adequately  Informed  or  making  It  mandatory 
to  satisfy  precise  labelling  requirements  contained  In 
national  standards  without  authorizing  the  marketing 
of  products  labelled  In  another  Member  State  and 
bearing  a  label  of  equivalent  Information  content  and 
scope  for  the  purposes  of  the  objective  pursued. 
122.  Provisions  requiring  products  to  be  labelled  or  marked 
In  the  national  language  before  the  stage  at  which 
they  are  mad~ aval table  to  the  ultimate  consumer  are 
also  contrary  to  Articles  30  et  seq.  of  the  EEC 
Treaty.  What  counts  Is  that  the  product  be  labelled  or 
marked  In  the  national  language  when  It  Is  displayed 
In  a  place  open  to  the  public.  The  Commission 
considers  that  any  other  requirement  concerning  the 
use  of  the  national  language  Is  excessive  and 
disproportionate  In  relation  to  the  aim  of  consumer 
protection. 
(1)  Judgment  of  2  March  1983,  Commission  v  Belgium,  Case 
155/82,  ECR  1983,  p.  531,  judgment  of  28  February  1984, 
Commission  v  Germany,  Case  247/81,  ECR  1984,  p.  1111. - 42  -
123.  10  In  Dome  cases  detailed  opinions  have  pointed  out  that 
tho  notified  draft  Is  Incompatible  with  n  Community 
Directive.  For  example  the  Commission  has  several 
tlmos  attacked  violations  of  Directives  concerning 
motor  vehicles  and  Directive  73/23/EEC  of  19  February 
1973  on  the  harmonization  of  the  laws  of  the  Member 
States  relating  to  electrical  equipment  designed  for 
use  within  certain  voltage  I lmlts. 
124.  Although  not  exhaustive,  the  above  I 1st  gives  an  Idea 
of  tho  action  taken  by  the  Commission  and  by  the 
Member  States  to  remove  barriers  to  trade  that  might 
result  from  notified  provisions.  Admittedly,  other 
barriers  might  arise  during  the  Implementation  of  the 
adopted  text  but  this  advance  scrutiny  does  provide  an 
Initial  screening.  In  Its  detailed  opinions  the 
Commission  makes  n  point  of  suggesting  to  Member 
States  ways  of  ~enderlng  the  notified  drafts 
compatible  wlth'Communlty  law. 
125.  Tho  Commission  also  emphasizes  that  the  transparency 
obtained  by  sending  the  notified  draft  to  alI  the 
Member  States  should  enable  them  to  react  to  the  texts 
and  to  cooperate  with  the  Commission  In  removing 
unjustified  barriers  to  trade.  As  these  texts  are 
often  extremely  technical  the  Commission  Is  not  always 
In  a  position  to  Identify  difficulties  that  they  might 
cause  to  Industry.  Here  In  particular  the  Member 
States  have  an  extremely  Important  role  to  play  since 
they  are  entitled  to  make  objections  to  notified 
drafts. 
b)  Treating  the  detailed  opinion  as  the  letter  of  formal 
notice  provided  for  In  Article  169  of  the  EEC  Treaty. 
126.  Delivery  of  a  detailed  opinion  obliges  the  state  that  Is 
the  author  of  the  draft  to  postpone  Its  adoption  for  six 
months  from  the  date  of  the  notification.  Thls  standstl I I 
affords  a  negotiating  period  allowing  the  Member  State 
concerned  to  send  comments  to  the  Commission  so  as  to 
convince  lt  that  the  draft  Is  justified or  to  amend  the 
draft  In  accordance  with  tho  requirements  set  out  In  the 
detailed  opinion. - 43  -
127.  The  question  arose  as  to  what  attitude  the  Commission 
would  take  If,  despite  Its  pointing  out  that  a  draft 
technical  regulation  was  Incompatible  with  Community  law, 
the  Member  State  nevertheless  adopted  the  draft  In 
question  without  amending  lt·and  without  convincing  the 
.Commission  of  Its  arguments. 
128.  The  Commission  considered  that  It  was  entitled,  once  the 
draft  was  adopted,  to  deliver  the  reasoned  opinion 
provided  for  In  Article  169  of  the  EEC  TreatyC1>.  The 
repetition  In  a  letter  of  formal  notice  of  the  objections 
already  set  out  In  a  detailed  opinion  would  be  a 
pointless  waste  of  time  as  the  author  of  the  project  has 
already  boon  Informed  of  them.  It  would  lead  to  a  three-
stage  precontentlous  period  where  tho  Treaty  Itself  only 
requires  two  stages. 
129.  This  proposition  that  the  dotal led  opinion  should  be 
treated  as  a  Iotter  of  formal  notice  has  not  yet  been 
confirmed  by  the  Court  of  Justice  and  despite  the  many 
arguments  In  Its  favour  It  has  been  challenged  by  the 
French  and  German  authorities.  The  Commission 
nevertheless  applies  It  consistently  and  In  every 
dotal Jed  opinion  reminds  the  Member  States  of  the  scope 
It  attributes  to  that  opinion. 
4  UONITORING  THE  APPLICATION  OF  THE  DIRECTIVE 
130.  The  Commission  feels  that  quite  obviously  the  number  of 
draft  technical  regulations  notified  by  some  Member 
States  Is  not  representative  of  their  regulatory 
activity.  And  yet  the  Directive  puts  clear  and 
unequivocal  obligations  on  them:  they  must  notify  all 
draft  technical  regulations  and  must  observe  the 
standstill  periods.  It  Is  clear  that  the  failure  by 
Member  States  to  respect  these  obllgat Ions  would  lead  to 
the  creation  of  serious  gaps  In  the  Internal  market,  with 
potentially  damaging  trade  effects. 
131.  In  view  of  the  Importance  of  this  consequence  for 
Community  policy' and  bear lng  In  mind  the  Interests  of 
businessmen,  the  Commission  adopted  In  1986  and  pub I lshed 
In  the  Official  Journal  of  the  European  Communities  a 
communication  expressing  Its  view  that  a  technical 
regulation  adopted  by  a  Member  State  In  breach  of  the 
obligations  of  the  Directive  Is  unenforceable  against 
third  parties  In  the  legal  system  of  the  Member  State  In 
question.  It  considers  that  litigants  have  a  right  to 
expect  national  courts  to  refuse  to  enforce  such 
regulatlons<2>. 
(1)  See  legal  analysis  In  Annex  3. 
(2)  Commission  communication  concerning  the  non-respect  of 
certain  provisions  of  Councl I  Directive  83/189/EEC, 
attached  as  Annex  4  to  this  report. - 44  -
132.  The  Commission  has  done  Its  utmost  to  detect  cases  In 
which  a  national  technical  regulation  has  been  adopted  In 
breach  of  the  obligations  of  the  Directive  or  without 
taking  Its  detailed opinion  Into  account.  It  has  already 
Initiated  Infringement  proceedings  pursuant  to  Article 
169  of  the  Treaty  against  most  of  the  Member  States. 
133.  It  Is  nevertheless  a  fact  that  the  Commission 
·s u r v e I I I an c e  o f  t he  a p p I I c a t I on  o f  t he  D I r e c t I v e  h a s 
proved  Inadequate  during  the  period  under  review  In  this 
report  and  that  Its  results  are  Imperceptible.  In  1986 
the  Commission  started  Infringement  proceedings  against 
seven  Member  states  for  a  total  of  76  cases  of  national 
texts  that  had  not  been  notified  In  advance  pursuant  to 
the  Directive.  Nevertheless,  proceedings  under  Article 
169  of  the  Treaty  wore  Initiated  In  only  about  ten  cases 
before  1987.  · 
134.  There  are  several  different  reasons  for  this  state of 
affairs.  First,  tho  Commission  took  the  view  that  during 
the  period  In  which  administrative  coordination 
procedures  were  being  Introduced  and  Implemented  at 
national  level,  It  would  be  desirable  to  take  action  only 
against  tho  most  blatant  Infringements  that  Involved  both 
failure  to  notify  and  other  breaches  of  Community  law. 
135.  It  was  also  decided,  In  the  spirit  of  the  Directive,  to 
give  the  prevention  of  new  barriers  to  the  free  movement 
of  goods  priority  over  action  against  fal lures  to  comply 
with  the  Directive;  that  Is,  the  processing  of  notified 
drafts  was  put  before  action  against  Infringements. 
136.  The  volume  of  work  Involved  In  a  systematic  search  for 
Infringements  of  the  Directive  Is  considerable  as  the 
official  gazettes  of  the  Member  States  have  to  be 
analysed  In  dotal 1.  A  ful I  search  Is  campi lcated  by  the 
fact  that  some  Member  States  have  no  official  gazette  or 
publish  technical  regulations  only  In  specialized 
bulletins  so  that  It  Is  very  difficult  to  obtain  a 
comprehensive  view.  Finally,  In  some  Member  States  with  a 
docent ra I I zed  system  of  government  (e.g.  the  Fedora I 
Republ lc  of  Germany)  some  technical  regulations  may  be 
published  not  at·natlonal  level  but  at  regional  level. - 45  -
137.  This  state  of  affairs  could  lead  to  a  discriminatory  and 
unfair  situation  If  It  turned  out  that  proceedings  were 
taken  only  against  Member  States  whose  system  of  official 
publications  made  monitoring  easler.  especially  since 
these  are  also  the  Member  States  that  send  In  more 
notifications  than  others.  In  1987  the  Commission 
nevertheless  continued  to  make  up  flies  on  the  cases  It 
detected. 
138.  The  Commission  Is  fully  aware  that  systematic.  efficient 
and  complete  monitoring  of  the  appl lcatlon  of  the 
Directive  Is  essential.  especially  now  that  Its  scope  Is 
about  to  bo  extended.  ConseQuentlY.  In  addition  to  the 
Internal  administrative  arrangements  made  In  1987.  the 
Commission  will  from  the  beginning  of  1988  take  the 
necessary  measures  to  ensure  the  most  comprehensive 
monitoring  possible.  It  plans  to  conclude  contracts  with 
agencies  In  each  Member  State  for  scrutiny  of  the 
technical  regulations  published  In  that  country.  It  also 
Intends  to  take  action  systematically  against  Member 
States  who  fa I I  to  notify  many  of  their  drafts.  It  should 
be  made  clear  In  this  context  that  the  bringing  of 
proceedings  before  the  Court  of  Justice  does  not  In  any 
way  Invalidate  the  Commission's  argument  that  unnotlfled 
regulations  are  unenforceable  against  third  parties. - 46  -
5.  UONITORING  OF  UEUBER  STATE  ACTION  IN  RESPONSE  TO 
COUUENTS  AND  DETAILED  OPINIONS 
139.  When  tho  Commission  and/or  In  some  cases  the  Member 
States  make  obJections  to  a  notified  draft,  there  are 
several  bodies  which  may  discuss  the  draft.  The 
Commlcslon  calls  on  them  depending  on  the  complexity  of 
the  case  or  the  way  It  develops  and  whether  or  not  the 
Uember  State  In  question  complies  rapidly  with  the 
principles  of  Community  law.  It  regularly  monitors  the 
follow-up  to  tho  detailed  opinions  It  Issues  and  will 
keep  Uombor  States  bettor  Informed  on  this  point  by 
regularly  reporting  to  tho  Standing  Committee. 
140.  Tho  Commission  also  wishes  to  draw  the  attention  of  the 
Member  States  to  the  fact  that  they  themselves  have  a 
part  to  play  In  this  monitoring.  Their  role  should  not  be 
limited  merely  to. del lverlng  comments  or  dotal Jed 
opinions  but  through  the  Commission  should  extend  to 
asking  the  other  Member  States  how  far  their  comments 
have  been  taken  Into  consideration. 
141.  Thoro  follows  not  an  appraisal,  which  would  be  difficult, 
but  a  review  of  various  methods  of  verifying  tho  action 
taken  In  all  cases  of  notification. 
a)  Correspondence  subsequent  to  the  del Ivery  of  comments 
and/or  detailed  opinions. 
142.  After  receiving  comments  and/or  a  dotal led  opinion  the 
Uember  State  Issuing  a  draft  sometimes  writes  to  the 
Commission,  In  the  same  way  as  It  would  reply  to  a  letter 
of  formal  notice,  In  an  attempt  to  Justify  Its  draft  or 
alternatively  to  give  an  undertaking  to  amend  It  on  the 
I lnes  suggested  by  the  Commission  or  possibly  by  other 
Uember  States. 
·The  Commission  always  circulates  that  reply  to  alI  the 
other  Member  States. 
143.  The  Commission  considers  that  If  the  Directive  Is  to  be 
useful  and  to  have  the  required  transparency  Member 
States  must  always  reply  to  observations  made  to  them, 
.especially  when  In  the  form  of  a  detailed  opinion.  It  has 
found  that  this  Is  not  yet  often  enough  the  case.  On  31 
December  1987  the  Commission  found  that  of  151  detailed 
opinions  and  163  comments  (Commission  and  uember  States), 
the  uember  States  In  question  had  replied  only  In  119 
cases.  What  Is  more,  these  concerned  almost  exclusively 
dotal Jed  opinions  from  the  Commission.  There  are  very  few 
replies  to  detailed  opinions  by  the  Member  States  and 
virtual Jy  no  repl los  are  ever  made  to  comments. - 47  -
144.  To  ensure  tighter  monitoring  of  the  follow-up,  the 
Commission  now  regularly  enters  this  Item  on  the  agenda 
for  meetings  of  the  Standing  Committee. 
145.  In  some  case,  too,  the  ~ember state  sends  the  Commission 
a  new  version  of  the  text  for  Its  approval. 
146.  This  correspondence  prior  to  adoption  Is  extremely 
useful:  In  some  cases  It  may  Induce  the  Commission  to 
revise  the  view  It  expressed  In  the  detailed  opinion  and 
close  the  procedure.  In  other  cases  the  Commission  Is 
able  to  ascertain  prior  to  adoption  of  the  text  whether 
the  ~ember State  Intends  to  comply  with  Its  requests  or 
those  of  other  ~ember States.  The  sending  of  an  amended 
version  to  the  Commission  gives  It  an  opportunity  to 
carry  out  a  final  examination  before  the  text  Is  adopted 
and  possibly  to  suggest  a  few  further  amendments;  the 
purpose  of  this  cooperation  Is  to  ensure  that  the  texts 
for  adoption  give  due  consideration  to  the  objections 
made  to  the  notified  drafts.  In  addition,  when  the  ~ember 
State  falls  to  fulfill  Its  obligations  In  full  or  In 
part,  this  Informal  exchange  of  Information  enables  the 
Commission  to  continue  the  procedure  by  sending  a 
reasoned  opinion  as  soon  as  the  text  Is  adopted. 
147.  The  Commission  would  lll<o  to  see  an  Increase  In  these 
exchanges  of  Information  which  help  towards  the  adoption 
of  texts  compatible  with  Community  law  end  where 
necessary  speed  up  Infringement  proceedings. 
b)  Discussion  of  a  draft  In  the  Standing  Committee 
148.  At  the  request  of  the  Commission  or  national  delegations, 
a  number  of  drafts  on  which  the  Commission  or  ~ember 
States  delivered  detailed  opinions  have  been  discussed  at 
meetings  of  the  Committee  on  Standards  and  Technical 
Regulations. 
149.  In  several  cases  when  the  text  had  not  yet  been  adopted, 
the  delegation  of  the  ~ember  State  that  Issued  the  draft 
undertooK,  following  the  discussions,  to  bear  In  mind  the 
comments  made  at  the  meeting.  some  delegations  also 
tindertool<  to  suspend  appl lcatlon  of  the  planned  measures 
pending  the  progress  of  wort<  within  the  Council  or  In  the 
European  standards  Institutions. - 48  -
150.  The  discussions  also  gave  national  delegations  an 
opportunity  to  express  their  desire  for  harmonization  In 
the  sector  covered  by  certain  notified  drafts. 
151.  The  Commission  has  sometimes  entered  on  the  Committee's 
agenda  draft  technical  regulations  on  which  dotal led 
opinions  have  been  dol lvored  by  the  Member  States  but 
not  by  Jt.  Tho  discussions  give  the  Commission  a  chance 
to  weigh  up  the  argumonto  put  forward  by  the  Member 
States  and  the  pooltlon  adopted  by  the  State  Issuing  the 
draft  so  as  to  decide  whether  It  should  Initiate 
Infringement  proceedings  pursuant  to  Article  169  of  the 
EEC  Treaty  against  the  text  In  question  once  It  Is 
adopted. 
152.  As  already  stated,  the  Commission  now  enters  as  a  matter 
of  course  on  the  Standing  Committee's  agenda  drafts  on 
which  several  detailed opinions  have  been  delivered.  It 
also  welcomes  the  recent  Increase  In  requests  from  the 
Uember  States  for  drafts  to  be  entered  on  the  agenda. 
c)  Bilateral  discussions 
153.  Meetings  between  representatives  of  the  Commission  and  of 
the  Member  State  Issuing  a  draft  were  In  some  cases 
organized  before  expiry  of  the  three-month  period  for 
examination  of  the  notified  drafts  so  as  to  give  the 
Commission  alI  the  data  needed  to  evaluate  the  texts  and 
to  decide  on  what  action  to  take.  These  meetings  also 
sometimes  avoided  the  need  to  del rver  a  detailed  opinion 
where  the  state  Issuing  a  draft  agreed  to  amend  It  on  the 
I lnes  requested  by  the  Commission. In  some  Instances  such 
meetings  followed  questions  on  the  notified  draft  sent  by 
Commission  staff  to  the  Uember  State  Issuing  lt. 
154.  Bl lateral  meetings  were  also  organized  with  national 
authorities  after  the  delivery  of  detailed  opinions  so  as 
to  ~xamlne with  the  authorities  of  the  Member  State  that 
Issued  the  draft  the  amendments  to  be  made  to  It  to  bring 
It  Into  line  wlth'Communlty  law. 
155.  In  the  course  of  Its  examination  of  flies  concerning 
Articles  30  et  seq.  of  tho  EEC  Treaty,  Commission  staff 
also  regularly  organize  "package"  meetings  with  national 
authorities  for  discussions  on  a  number  of  cases  of 
complaints,  Infringements  and  notified  projects. - 40  -
156.  These  discussions  provide  Commission  staff  with 
Information  on  the  progress  of  national  procedures  and 
tho  attitude  of  tho  Member  State  concerned:  Is  It 
planning  to  amend  Its  draft,  has  the  text  been  adopted 
and  If  so  In  what  version,  wl.ll  It  be  supplemented  or 
clarified  by  other  texts,  etc·.  It  also  gives  national 
authorities  an  opportunity  to  ask  Commission  staff  for 
Information  and  report  on  difficulties  they  are 
encountering. 
157.  Meetings  have  been  organized  with  the  Italian,  Spanish 
and  French  authorities  and  have  given  good  results. 
d)  Scrut lny  of  texts  after  adopt lon 
158.  Article  8  (3)  of  Directive  83/189/EEC  states  that  "at  the 
express  reQuest  of  a  Member  State  or  the  Commission, 
Member  States  shal I  communicate  to  them,  without  delay, 
the  definitive  text  of  a  technical  regulation".  The 
Commission  sent  this  reQuest  to  all  the  Uember  States 
when  Directive  83/  189/EEC  first  became  operative  and 
repeats  It  In  every  detailed  opinion.  The  wording  It  uses 
Is  broader  and  Indicates  that  the  Member  States  should 
reply  In  writing  to  the  Commission's  detailed  opinions. 
159.  The  Commission  finds  that  In  general  the  Member  States 
take  I lttle  notice  of  this  reQuest.  Admittedly  In  some 
cases  this  may  be  due  to  tho  fairly  long  period  that  may 
elapse  before  the  text  Is  adopted  nationally  so  that  the 
Commission's  reQuest  Is  forgotten  after  a  few  months. 
Nevertheless  It  should  be  possible  to  overcome  this 
problem  If  registers  are  properly  kept  In  the  central 
units. 
160.  Tho  Commission  emphasizes  how  Important  It  Is  for  tho 
proper  operation  of  the  Information  procedure  that  the 
Member  States  send  In  adopted  texts.  There  Is  no  point  In 
checking  drafts  If  the  Commission  Is  not  In  a  position 
later  to  verify  that  their  author  has  acted  on  the 
objections  made.  The  Commission  therefore  considers  that 
the  obligation  In  Article  8  (3)  of  the  Directive  should 
.be  reinforced  so  that  alI  adopted  technical  regulations 
are  communicated  to  lt.  This  would  make  It  easler  to 
monitor  the  response  to  comments  and  obligations  and  to 
promote  the  long-term  development  of  a  complete  database 
on  technical  regulations  In  the  Community  on  the  pattern 
of  what  Is  already  done  for  standards. - 50  -
Chapter  IV  - CONCLUSIONS 
161.  The  Commission  bel loves  that  Directive  83/189/EEC  has 
already  proved  Its  value  as  a  means  of  producing 
transparency  In  respect  of  national  standards  and 
technical  regulations.  More  can  and  should  be  done, 
however,  to  Increase  this  transparency  and  to  give  a 
fuller  opportunity  for  Intervention  by  Interested  parties 
before  the  creation of  obstacles  to  Intra-Community 
trade. 
162.  Tho  Commission  has  therefore  drawn  up  a  number  of 
proposals  for  action  In  order  to  Improve  the  efficiency 
of  tho  Directive.  Some  of  these  proposals  have  already 
been  approved  by  tho  Standing  committee  and  will  soon 
come  Into  effect.  Others  may  require  amendments  to  the 
Directive  Itself;  since  Directive  83/189/EEC  has  only 
just  boon  amended,  the  Commission  wl  I I  take  these  up 
again  when  the  time  Is  ripe. 
I)  standards. 
163.  The  prevention  of  a  prol Iteration  of  divergent  national 
standards  Is  essential  If  tho  Community  Is  to  achieve  a 
truly  Integrated  market  by  1992.  The  efforts  already  made 
by  national  standards  organizations  and  the  CEN/CENELEC 
central  unit  In  order  to  operate  tho  procedure  have  to  be 
acknowledged.  Nevertheless,  tho  Information  procedure  on 
national  standards  activitY  Is  not  Implemented  fully  In 
alI  parts  of  the  Community  and  does  not  provide 
Information  In  an  easl ly-accesslble  form  to  alI 
Interested  parties.  Despite  the  cost  of  the  material  and 
human  resources  already  Involved  In  running  the 
procedure,  It  Is  essential  that  considerable  further 
efforts  bo  made,  at  alI  the  relevant  levels,  to  promote 
and  speed  up  standardization at  European  level.  Users  of 
the  procedure  should  be  able  to  obtain  a  complete  picture 
not  only  of  ongoing  standardization activities  but  also 
of  already-published  standards.  Inclusion  of  data  on 
published  standar.ds  would  further  enhance  tho  value  of 
the  procedure. - 51  -
164.  The  Commission  would  therefore  propose  to  take  action 
under  the  following  headings  : 
a)  Improvement  of  the  Information  procedure  Itself 
165.  This  may  be  achieved  by  : 
- Uoro  comploto  notifications  by  national  standards 
organizations. 
The  commission  and  Member  States  must  Impress  on  national 
standards  organizations  the  Importance  of  giving  ful I, 
precise  and  timely  Information  to  CEN/CENELEC,  using 
whatever  means  of  Influence  they  have  In  order  to  achieve 
thIs. 
-Wider  access  to  Information. 
In  collaboration  with  CEN/CENELEC  a  market  study  wl.ll  be 
commissioned  shortly  on  the  posslbl I I ties  of  enhanced 
access  to  and  use  of  the  Information  available.  This 
study  wl  I I  examine  how  Interest  In  standards  Information 
could  be  stimulated,  how  tho  Information  could  be  ref lned 
to  meet  the  needs  and  how  electronic  means  of 
distribution  could  contribute  to  these  alms. 
The  Commission  wl  I I  also  study  means  which  may  be 
aval lable  for  assisting  certain  regions  of  the  Community 
In  making  this  data  more  accessible. 
- The  Inclusion  of  pub I lshed  standards. 
Negotiations  have  recently  been  opened  with  CEN/CENELEC 
In  order  to  set  up  the  framework  for  an  Integrated 
Information  system  on  draft  and  published  standards  In 
Europe  by  the  end  of  1988.  Work  that  has  been  Initiated 
In  the  framework  of  the  SPRINT  programme  (the  ICONE 
projet  phase  I)  will  be  Integrated  within  the  Information 
procedure  so  that  It  wl  I I  cover  existing  standards.  A 
working  group  has  boon  sot  up  to  study  the  problems  In 
setting  up  the  Integrated  system. - 52  -
b)  Uore  effective  exploitation  of  Information  for  the 
benefit  of  European  Standardization. 
166.  The  main  responslbl I lty  for  exploitation of  the 
notification  system  for  standards  tal Is  on  CEN/CENELEC. 
As  part  of  Its  general  pol Icy  aimed  at  reinforcing  these 
organizations,  tho  Commission  considers  It  necessary  to 
strengthen  tho  role  of  the  CEN/CENELEC  central  unit.  In 
order  to  Improve  tho  use  made  of  the  Information 
aval lablo  under  the  Information  procedure,  appropriate 
measures  wl  I I  bo  prepared  between  the  Commission  and 
CEN/CENELEC  In  order  to  ensure  that  notifications  can  be 
more  effectively  scrutinized  by  the  CEN/CENELEC  central 
unit  and  that  tho  latter  Initiates  the  necessary 
standardization  work  at  European  level. 
II)  Technical  Regulations 
167.  Tho  Information  procedure  for  technical  regulations  may 
be  Improved  by  some  practical  adaptations  to  the 
procedure  Itself  and  by  measures  to  reinforce  Commission 
action  to  monitor  non-compl lance  with  tholr  obi lgatlons 
by  Uember  States. 
a)  Practical  adaptations 
168.  The  Commission  has  come  to  the  conclusion  that 
Improvements  could  be  sought  to  facilitate  the 
examination  of  notifications  and  Increase  the 
transparency  of  the  regulations  adopted. 
Translation  of  the  drafts  Into  their  own  language  Is 
In  the  eyes  of  tho  Uember  States  vital  to  transparency 
and  an  essential  condition  for  efficient  examination 
of  the  texts.  The  Commission,  which  has  already  made 
significant  efforts  In  this  direction  despite  having 
no  legal  obi lgatlon  to  do  so,  has  taken  the  Initiative 
of  studying  possible  ways  of  having  drafts  translated 
rapidly  Into  all  official  Community  languages.  It 
will  put  the  possl.ble  options  and  relevant  costs 
before  the  Standing  Committee  for  Directive  83/189  by 
the  end  of  June  1988. 
After  consulting  the  Standing  Committee,  the 
Commission  has  decided  to  send  a  letter  to  all  the 
Uembor  States  requesting  them,  pursuant  to  Article  8 
paragraph  3  of  the  Directive,  to  send  It 
systematically  as  from  1  July  1988  the  definitive  text 
of  alI  notified drafts. 
In  order  to  bring  draft  national  technical  regulations 
to  the  notice  of  European  Industry,  the  Commission 
Intends  to  publIsh  a  I 1st  of  notifications  received  In 
the  Official  Journal  of  the  European  Communities. - 53  -
The  Commission  will  examine  the  possibility of  sett lng 
up  a  database  on  tho  texts  of  technical  regulations 
notified  under  the  Directive. 
The  Commission  has  also  thought  of  other  measures, 
which  It  has  already  put  before  the  Standing 
Committee,  Intended  to  Improve  the  conditions  under 
which  the  notified  drafts  are  examined.  To  ensure  that 
all  parties  have  three  full  months  for  that 
examination,  the  period  allowed  for  comments  or 
detailed  opinions  (Article  9  paragraph  1)  could  be 
extended  from  three  to  four  months.  Similarly,  to 
facilitate  the  search  for  common  solutions,  the 
confidentiality  clause  In  Article  8  paragraph  4  could 
be  amended  so  as  to  be  effective  only  by  the  Member 
State  making  the  notification. 
169.  For  practical  reasons,  mainly  connected  with  the  recent 
amendment  of  Directive  83/189/EEC  the  Commission  did  not 
wIsh  to  put  forward  these  I ast  propos a Is  forma I I y,  at 
this  time.  However,  It  will  come  back  to  them  when  time 
Is  rIpe. 
b)  Follow-up  action  In  respect  of  non-compliance 
170.  The  Commission  Is  conscious  that  Directive  83/189  Is  not 
applied  with  the  same  rlgour  In  all  Member  States,  and 
that  a  large  number  of  national  technical  regulations 
notified  under  the  Directive  stl I I  do  not  take  account  of 
Treaty  obligations  and  recent  Interpretations  of  them  by 
the  Court  of  Justice. 
171 .  The  Commission's  efforts  have  so  far  been  concentrated  on 
the  setting  up  and  extension  to  a I I  product  sectors  of 
the  Information  system;  now,  after  nearly  four  years 
experience  of  the  Directive,  the  Commission  considers 
that  Member  States  should  be  fu I I y  familiar  wIth  their 
obligations  and  Is  determ,ned  to  ensure  that  these 
obligations  are  respected. 
172.  To  this  end,  the  Commission  wl  I I  shortly  undertake  the 
following  actions: 
In  order  to  have  a  clearer  view  of  national 
legislative  activity,  the  Commission  wl  I I  conclude 
contracts  with  organizations  In  each  Member  State 
which  will  be  responsible  for  collect lng  and  examining 
national  official  publications  In  order  to  Identify 
published  technical  regulations  and  for  transmitting 
these  to  the  Commission  for  analysis  and  appropriate 
action; - 54  -
Infringement  procedures  wl  I I  be  brought  against  Uember 
State~ which  fal I  to  notify  draft  technical 
regulations; 
a  I lmlted  number  of  other  Infringement  procedures, 
which  address  the  principal  Issues  mentioned  In  the 
"legal  analysl~" section  of  this  report,  wl  I I  be 
pursued  as  a  matter  of  priority  by  the  Commission; 
an  Information  campaign  on  the  New  Approach  WI  I I  be 
launched  In  the  last  quarter  of  1988,  during  which  the 
Commission  will  draw  Attention  to  the  existence  of  the 
Directive,  to  Its  views  on  the  non-enforceability  of 
unnotlfled  technical  regulations,  and  to  the 
posslbl I I ties  which  exist  under  Community  law  to 
chal Ionge  national  technicAl  regulations  which  Inhibit 
Intra-Community  trade; 
a  detAiled  guld~ to  legislative  provisions  needing  to 
be  Included  In  national  technical  regulations  for  them 
to  be  In  full  compliance  with  the  principles  of 
Community  law  concerning  tho  free  movement  of  goods 
will  be  prepared  In  1988  and  circulated  to  all 
national  authorities  responsible  for  drafting 
technical  regulations. 
173.  The  Commission  hopes  that  the  ~ember States  and  the 
European  and  national  standards  organizations  wl  I I 
cooperate  fully  In  these  Initiatives,  which  are  Intended 
to  accelerate  progress  towards  tho  reallzat Jon  of  the 
single  Community  market  In  which  standards  and  technical 
regulations  play  an  Important  part. 
174.  Opportunities  for  further  examination  of  tho  operation 
of  tho  Directive  83/189/EEC  wl  I I  arise  when,  starting  In 
1989,  the  Commission  presents  an  annual  report  on  this 
subject,  In  accordance  with  tho  amendment  to  tho 
Directive  recently  proposed  by  the  European  Pari lament 
and  accepted  by  the  Councl I  In  Directive  88/182/EEC 
amending  Directive  83/189/EEC. -·55  -
Annex  1 
Table  1 
Table 1- Application  of  Article  3  (Request  to  be  Involved  In 
. national  standardization  work  and  request  for  the 
drawing-up  of  a  European  standard) 
Year  Request  Comment 
for  tnformat ton 
1985  5  14 
1986  8  16 
1987  5  74(*) 
Request 
for  Involvement 
5 
10 
5 
Request  for 
a  European 
Standard 
1 
1 
(*)  Following  a  reminder  of  the  rules  sent  out  by  CEN/CENELEC 
some  earlier  comments  (1985/1986)  have  been  Included 
under  1987. - 56  -
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Table  II 
Table  II  - Breakdown of new  standardization projects started In  7987 
Field 
Level 
a.  National  Work  (*) 
a.7.related to 
european  or 
International  work 
a.2.speclflc  (••) 
a.3.Total 
(a.1  +  a.2) 
b.European work 
c.lnternat/onal  work 
d.Total 
(B+b+C) 
Non-electrical  Electrical  Total 
Number  % 
(7) 
156  6.1 
2113  83.7 
Number 
(2) 
31 
%  Number 
(3)•(1) 
+(2) 
3.0  187 
424  40.4  2537 
ZZ69  89.2  455  43.4  2724 
33  1.3  256  24.4  289 
241  9.5  338  32.2  579 
2543  100  1049  100  3592 
•  - Covers  work  by CENICENELEC  members  belonging to the EEC. 
5.2 
70.6 
8.0 
16.1 
100 
Non-electrical 
share % 
75.8 
(1)  X  100 
(3) 
83.4 
83.3 
83.3 
11.4 
41.6 
70.8 
••- It  seems  that  some  CEN/CENELEC  members  do  not systematically notify the 
existence of a  /Ink with European  or  International  work. 
Source  notifications to CEN/CENELEC. - 57  -
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Tablo  I I I 
Tnblo  I II~  Breakdown  by  country  of  tho  now  standardization 
projects startod  at  national  lovol  In  1987 
Countries  Non-Electrical  Electrical  Total 
Number  %  Number  Number  % 
-------------------------------------------------------------- a  Germany 
b  France 
c  United 
Kingdom 
d  It a I y 
e  Other  EEC 
countries 
f  EEC  total 
g  EFTA 
countries 
h  Total 
(f+g) 
530  19.4  •299 
560  20.5  38 
450  16.5  91 
326  12.0  22 
403  14.8  5 
2269  83.2  455 
458  16.8  49 
2727  100  504 
source  notifications  to  CEN/CENELEC. 
59.3  829  25.7 
7.5  598  , 8. 5 
18. 1  541  16.7 
4.3  348  10.8 
1 . 0  408  12.6 
90.3  2724  84.3 
9.7  507  15.7 
100  3231  100 - 58  -
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Table  IV 
Table  IV- The  ten  coat  laportant  oub-eoctoro  for  national 
etandardlzatlon  In  1987 
Code 
T02 
802 
T03 
NOS 
H04 
1.101 
TO 1 
105 
102 
COl 
Total 
Note  1 
Note  2 
Source 
SUB-SECTOR  Number  of 
Description  notifications 
Aerospace  233 
Bul ldlng/otructures  201 
Road  vehicles  170 
Textiles  169 
Sporto  eQuipment  161 
Steel  161 
Shipbuilding  152 
I ron  pipes  145 
Fasteners  143 
Food  products  142 
1677 
In  the  absence  of  figures  on  new  work  started,  this 
breakdown  Is  based  on  the  number  of  notifications 
and  therefore  also  covers  the  transfer  of 
prevloustx  planned  work  to  the  publ lc  Inspection 
stage. 
The  two  maJor  electrical  eub-aectora  In  1967  were 
electrical  accessories  (code  W 11)  :  126 
notlflcatlonc 
electric cables  (code  W 06)  100  notifications. 
notifications  to  CEN/CENELEC. Annex  2 
Tab  I c  1 
INR.JM\TICN  PRO:EXJRE  RR TID~  ICAL  RIUL\TICNS 
Notification (Aiticle 8(1)) 
Caxments  {Aiticle 8(2))  ·· 
~tailed opinion (Aiticle 9(1)) 
Intention·to prepare  a Directive (Aiticle 9(2)) 
Omllative data  (fran April  1984) 
:----------------:---------------:------------------:------------------:-------------
Carnrnents  :  ~tailed opinion  :  Intention 
:  ~er  State  :Notifications :------------------:---------·--------:  to  prepare 
:  MS'  :  COanllssion  :  MS•  :  COmmission  :  a  Directive 
:----------------:---------------:-----:------------:-----:------------:-------------
:  Belgiu:n  :  15  :  4  :  1  :  11:  2 
0  1  0 
~rm:uk.  :  53  :  17  :  4  :  12  :  13 
0  4  0 
Genmny  :  170  :  23  :  29  :  62  :  so  :  16 
Spain  :  27  :  2  :  0  :  5  :  7  :  1 
France  :  91  :  31  :  11  :  13  :  29  :  3 
Greece  :  10  :  3  :  0  :  0  :  5 
0  0  0 
Irish  :  6  :  2  :  1  :  1  :  1  :  1 
Italy  :  15  :  0  :  1 
0  3  :  4  :  0  0 
:Luxemburg  :  0  :  0  :  0 
0  0  :  0  :  0  0 
The  Netherland  :  24  :  9  :  6  :  6  :  2  :  5 
Uni ted-Kingdcm  :  43. 
0  8  :  5  :  11:  8  :  2  0 
Portugal  :  4  :  2  :  4  :  2  :  4  :  0 
: 
:----------------:---------------:-----:------------:-----:------------:-------------: 
:  Ccmmni ty 
:  Total 
458  :  101  :  62  :  126  :  125  33 
:----------------:---------------:-----:------------:-----:------------:-------------
(•)The  figures  in this  column  shaw  the  number  of  c~nts or detailed opinions 
received  by  each ~er  State. 
(11 
<0 Omulative data (fran April  1984) 
SILIH.:"R 
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Tab  I e  2 
P.REAKI:XJr1.N  OF  OOI'IFICATICNS  BY  SH:fCR 
B  D  IK  E  F  GR  IRL  I  NL  p  lK: ElL: 
:  SlM: 
:-----------------------------------------------------------------------------------------------------: 
~rechanical engineering 
Building  and  construction 
~retallic materials 
Products  for households 
Olem.i cals 
Non-metallic materials 
Transport 
Electrical engineering 
Electronics  excluding 
telecommunications 
Health and medical  equi~nt 
Optics  and  measurement  instruments 
Elect"rotechnical  sector 
Telecommunications 
5  72 
0  14 
0  0 
1  11 
1  7 
1  2 
4  41 
:··  0  4 
0  6 
2  4 
1  1 
0  1 
0  6 
2  7  12 
1  8  8 
4  0  1 
3  2  7 
5  1  11 
4  2  9 
8  2  13 
9  2  8 
1  0  4 
1  0  5 
1  2  10 
0  1  1 
14  0  2 
3  0  0  0  3  0  104: 
4  1  2  0  0  0  38: 
0  0  0  0  0  0  5: 
1  1  2  4  0  :10  42: 
0  0  1  9  0  4  39: 
0  1  0  1  0  2  22: 
0  0  4  3  0  6  81: 
0  2  3  0  0  1  29: 
0  0  1  0  0  0  12: 
0  0  0  1  0  0  13: 
0  1  0  1  0  :11  28: 
1  0  0  0  0  :  0  4: 
1  0  2  5  1  :10  41: 
.-----------------------------------------------------------------------------------------------------: 
:  1UTAL BY  a:l.NIRY  :  15  :  169  :  53  :  27  :  91  10  6  :  15  :  24  ~  4  :44  :  458: 
------------------------------------------------------------------------------------------------------: 
0) 
0 Annex  2 
Table  3 
Table  3-1 
INrfNI'l{N 10 PR(){()SE  A DIROCriVE  (ARTia.E 9  (2)) 
-----------------------------------------------------------------------------------------------------------: 
:Abbreviated  title 
:of Directive 
Notification :Abbreviated title of  :  ~adline 
:  concerned  :  notification 
Date  of 
adoption by 
Ccmnission 
Number  of 
Directive 
adopted 
:-----------------------------------------------------------------------------------------------------------
:Dangerous  chenlical 
:substances  in objects 
:intended for  children 
:Classification, 
:packing  and·· 
:labelling of 
:dangerous  subst. 
:Classification, 
:packaging  and 
:labelling of 
:dangerous 
:preparation ~IX)\ 
:Pressure vessels 
:Rear windows  of 
:vehicles 
:Spray and  chipping 
:suppressors 
:Braking  of  trailers 
:and  tractors 
=~~bi  1  e  forestry 
:and agricultural 
:machines 
84/0017/lK 
84/0019/IRL 
85/0004/Il( 
85/0009/NI.. 
85/0068/F 
85/0018/F 
85/0018/F 
85/0020/Il( 
85/0025/Il( 
85/0032/B 
85/0050/D 
85/0011/F 
:  Push  chairs  :  30.10.85 
:  Teats  :  15.11.85 
:  Teats  and  durrarles  :  10.01.86 
:  Toys  :  21.01.86 
:  Toys  and  nautical  :  15.11.86 
toys 
:  MX:<\  :  02.04.86 
:  : 
:  : 
:  MX:<\  :  02.04.86 
:  Pressure vessels  :  30.04.86 
:  Rear windows  of  :  26.04.86 
vehicles 
:  Spray  suppressors  :  14.06.86 
on  heayy vehicles 
:  Braking  of  trailers  :  18.09.86 
and  tractors 
:Agricultural  tractors:  03.12.86 
:  10.10.86 
:  10.10.86 
.  18.07.85  :  86/431/EOC  . 
:  : 
:  : 
:  29.01.87 
07.03.86  87/404/EOC 
26.01.87 
23.12.86 
: 
: 
----------------------------------------------------~--------------------------------------------------------
I 
(I)  ..... Annex  2 
Tab! e  3 
Table  3-2 
INffNfiCN 10 PROroSE A DIROCI'IVE  (ARTIUE  9  ( 2)) 
:----------------------------------------------------------------------------------------------------------: 
:Abreviated  title 
:of Directive 
Notification  :Abbreviated title 
:  concerned  :  of notification 
Deadline  :  Date  of 
:  adoption by 
:  Canni ss ion 
Number  of 
:  Directive 
adopted 
:----------------------------------------------------------------------------------------------------------: 
:Sulphur  content  for 
:fuels 
:Frequency bands-
:radio  transcrUtters/ 
:receivers 
:Approx~tion of  the 
:1~ of  the ~ber 
:relating to ~chinery  , 
" 
" 
" 
" 
" 
" 
" 
:Approx~  tion of  the 
: 1~  of  the Member 
:State  relating  to 
:machinery 
:Electranagnetic 
:canpatibili ty 
:Equi~nt for data 
:tran~ssion on  the  , 
, 
85/0080/NL 
86/0058/NL 
86/0143/D 
86/0144/D 
86/0145/D 
87/0018/D 
87/0019/D 
87/0024/D 
87/0050/D 
87/0094/D 
87/0112/D 
87/0141/D 
87/0023/D 
87/0026/D 
87/0114/D 
87/0143/D 
:  Heating  installations:  22.12.86 
gas  emission 
:  Radio  specifications-:  16.09.87 
frequency band  933/ 
9351Hz 
:  Technical  equi~nt  :  14.01.88 
for  restaurants  .  . 
:  Safety of "WOodsaVw'S  :  14.01. 88 
:  Technical  equi~nt  :  14.01.88 
for  bakeries  : 
:  Papennaking ~chines :  21.03.88 
:  Bench-mounted  saVw'S  :  21.03.88 
:  Car \\ashes  :  24.03.88 
:  Scr~  conveyers  for  :  02.05.88 
emptying  silos 
:  CCD:Ipressers  :  04.07.88 
:  Riveting machines  :  29.07.88 
:  Packing machines  :  30.09.88 
:  Radio  reception- :  24.05.88 
antennas 
:  Telephone  nerworks- :  24.03.88 
: modems 
: 
tt  . :  25.07.88  .  "  :  06.10.88  . 
:  26.01.87  :  871219/EOC 
:  30.01.87 
:  25.11.87 
:  :  : 
:  "  :  : 
:  " 
:  " 
:  " 
:  "  .  "  . 
-
tt 
: 
tt 
-
tt 
:  03.11.87 
.  .  .  ·• 
------------------------------------------------------------------------------------------------------------
I 
m 
1\) Annex  2 
Table  3 
Table 3.3 
INimriCN 10 P.ROroSE  A DIROCfiVE  (Article 9  (2)) 
.----------------------------------------------------------------------------------------------------------: 
:Abbreviated  title 
:of Directive 
Notification: Abbreviated  title of 
:  concerned  :  of notification 
Deadline  Date  of 
:  by  Ccmni s s ion 
Number  of 
:  Directive 
:  adopted 
:----------------------------------------------------------------------------------------------------------: 
:Nominal  quantities 
:and  capacities 
:per.alltted for  prc-
:packaged products 
:Dangerous  preparations 
"  . 
:(NET)  for  cordless 
:telephones 
87/0032/E 
87/0068/D 
87/0115/NI. 
87/0116/lK 
:Sulphur  content  of  :  87/0128/DK 
:heavy fuel  oil  and  coal: 
:Phannaceutical  products:  87/0124/NL 
:based on  human  blood  or: 
:blood constituents 
Packages  for 
detergents 
Pentochlorophenal 
Prohibition f  DBD 
Cordless  telephones 
Sulphur  content  in 
fuels 
Blood  transfusion-
blood  and  derived 
products 
08.04.88 
13.06.88  29.01.87 
24.07.87  29.01. 87 
01.08.88 
22.08.88 
22.08.88 
:----------------------------------------------------------------------------------------------------------: 
:Number  of Directives  :  18  .  .  .----------------------------------------------------------------------------------------------------------: 
en 
(..) - 64  -
Annex  3 
Legal  justification for  treating  the  detailed opinion 
del lvored  under  Article  9(1)  of  Directive  83/189/EEC  as  the 
letter  of  formal  notice  provided  for  In  Article  169  of  the  EEC 
Treaty. 
As  stated  In  section  (b)  on  page  42,  the  Question  has  arisen 
as  to  tho  attitude  tho  Commission  should  take  when,  despite 
Its  comments  on  tho  Incompatibility  of  a  draft  technical 
regulation  with  Community  law,  the  Uember  State  In  Question 
adopts  the  draft  without  amending  It  and  without  convincing 
the  Commission  of  Its  arguments. 
Tho  first  stage  In  tho  Infringement  procedure  pursuant  to 
Article  169  of  the  EEC  Treaty  generally  consists  of  sending  a 
letter  of  formal  notice.  This  has  two  functions:  It  allows 
the  Uember  State  to  negotiate  and  put  forward  Its  viewpoint 
and  gives  It  an  opportunity  to  fulfil  Its obligations.  Under 
the  Directive  83/189/EEC  procedure,  this  new  function  Is 
performed  by  tho  dotal led  opinion  del lvered  by  the  Commission. 
Article  169  of  the  Treaty  does  not  In  fact  stipulate  the 
method  to  be  used  by  the  Commission  to  allow  a  Uember  State  to 
put  forward  Its  comments.  The  Court  of  Justice  has  Itself 
recognlzed(1)  that  a  Uembor  State  can  effectively  be  given 
formal  notice  to  submit  Its  observations  by  a  letter  from  the 
Commission,  prior  to  the  letter  of  formal  notice,  setting  out 
the  precise  reasons  which  led  It  to  conclude  that  the  Uember 
State  had  failed  to  fulfil  Its  obligations.  The  fact  that  the 
Commission  did  not,  In  Its  letter  of  formal  notice,  reiterate 
the  obligations  which,  In  Its  view,  were  Incumbent  on  that 
State  and  which  had  boon  disregarded  did  not  have  the  effect 
of  depriving  the  government  In  Question  of  the  opportunity  of 
submitting  Its  observations. 
Admittedly  the  detailed  opinion  Issued  by  the  Commission  under 
the  Directive  83/189/EEC  procedure  relates  to  a  text  that  Is 
at  the  draft  stage  when  the  opinion  Is  delivered.  However, 
Article  169  of  the  Tr~aty states  that,  If  the  Commission 
considers  that  a  Uember  State  has  failed  to  fulfil  an 
obligation,  It  shall  deliver  a  reasoned  opinion  after  giving 
the  State  concerned  the  opportunity  to  submit  Its 
observations. 
(1)  Judgment  of  15  December  1982,  Commission  v  Denmark,  case 
211/81,  ECR  p.  4547. - 65  -
This  request  constitutes  an  essential  guarantee  for  the  State 
but  does  not  necessar lly  have  to  be  made  at  a  t lme  when  the 
failure  to  fulfil  an  obligation  already  exists;  It  Is  enough 
If  the  text  to  which  the  request  relates  does  not  differ  -as 
regards  the  contentious  provisions- from  the  text  whose 
adoption  gives  rise  to  a  broach  of  Community  law  and  that  the 
request  be  based  on  the  same  grounds  and  submissions  as  the 
reasoned  opinion. 
Since  this  Is  the  situation  that  prevails  when  the  Commission 
Issues  a  detailed  opinion  on  provisions  Incompatible  with 
Community  law  which  are  later  reproduced  without  substantial 
changes  In  an  adopted  text,  the  commission  took  the  view  that 
It  was  entitled,  once  the  text  was  adopted,  to  deliver  the 
reasoned  opinion  referred  to  In  Article  169  of  the  EEC  Treaty. 
The  Commission  has  consistently  appl led  that  argument  and, 
whenever  It  sends  a  detailed  opinion,  It  reminds  the  Member 
s t a t e s  o f  t h e  s c o p e  I t  a ·t t r I b u t e s  t o  I t . 
It  first  points  out  that,  were  the  draft  under  examination  to 
be  adopted  without  due  consideration  being  given  to  the 
comments  In  the  detailed  opinion.  It  would  Infringe  Articles 
30  et  seq.  of  the  EEC  Treaty  (or  some  other  provision  of 
Community  law).  The  Commission  then  states  :  "In  that  case 
this  detailed  opinion  would  have  to  be  regarded  as  a  letter  of 
formal  notice  for  the  purposes  of  Article  169  of  the  EEC 
Treaty  and  the  ....  government  would  be  obliged  to  submit  Its 
observations  on  the  views  expressed  above  concerning  the 
compatlbl 1 lty  of  the  provisions  In  question  with  Articles  30 
et  seq.  of  tho  EEC  Treaty  (or  any  other  provision)  within  30 
days  following  the  adoption  of  the  draft  technical  regulation 
under  examination.  After  examining  these  observations.  the 
Commission  reserves  the  right.  where  appropriate,  to  del lver  a 
reasoned  opinion  pursuant  to  Article  169  of  the  EEC  Treaty.  It 
also  reserves  the  right  to  deliver  a  reasoned  opinion  should 
the  observations  requested  not  reach  It  by  the  deadline". - 66  -
ANNEX  <4 
OFFICIAL  JOURNAL  OF  THE  EUROPEAN  COMMUNITIES 
Commission  communication  concerning  the  non-respect 
of  certain  provisions  of  councl I  Directive  83/189/EEC 
of  28  March  1983  laying  down  a  procedure 
for  the  provision  of  Information  In  the  field  of 
technical  standards  and  regulations 
(86/C  245/05) 
A  maJor  feature  of  tho  Community's  pol Ices  for  completing  the 
Internal  market  Is  tho  prevention  of  the  creation  of  new 
national  obstacles  to  Intra-Community  trade.  In  this  context, 
the  Commission  wishes  to  draw  the  attention of  Member  State 
and  other  Interested  parties  to  the  fact  that  national 
technical  standards  and  regulations  adopted  In  breach  of 
Directive  83/189/EEC  are  unenforceable  against  third  parties 
and,  the  Commission  would  expect  national  courts  to  refuse  to 
enforce  them. 
Experience  shows  that  a  State's  membership  of  the  Community  Is 
not  always  sufficiently  reflected  In  the  attitudes  and  outlook 
of  Its  administration.  When  Member  State  governments  deem  new 
acts  or  regulations  to  be  necessary  for  national  purposes, 
they  do  not  always  or  automatically,  In  drafting  their 
national  Instruments,  take  account  of  the  Community  dimension 
or  of  the  need  to  minimise  the  difficulties  for  trade  between 
Member  States.  Opportunities  are  thus  lost  of  making  simple 
and  Inexpensive  Improvements. 
In  order  to  prevent  the  erection  of  new  barriers,  Directive 
83/189/EEC  now  requires  at I  Member  States  to  communicate  to 
the  Commission,  alI  draft  technical  regulations  for  Industrial 
products  (With  the  exception  of  food  products  for  human 
consumption  pharmaceutical  and  cosmetic  products)  so  that  the 
Commission  can  examine  them  prior  to  their  adoption  In 
national  law. 
Upon  notification,  the  Directive  requires  Memberstates,other 
than  In  the  special  cases  referred  to  In  Article  9  (3)  of  the 
Directive  (urgent  reasons  relating  to  the  protection  of  publ lc 
health  or  safety),  to  suspend  the  adoption  of  technical 
regulations: 
automaticallY  for  a  period  of  three  months; 
for  a  period  of  six  months  when  the  Commission  or  another 
Member  State  raises  a  serious  obJection; - 67  -
for  a  period  of  12  months  dating  from  tho  Initial 
communication,  when  the  Commission  decides  to  Initiate 
Community  legislation  In  the  field  covered  by  the  draft 
national  legislation. 
The  Directive  thus  enables  the  Commission  and  the  other  Member 
States  to  play  an  Important  role  In  preventing  the  creation  of 
new  technical  barriers  to  trade.  The  Commission  Is  thereby 
given  an  opportunity  to  warn  a  Member  State  of  cases  where 
draft  technical  regulations,  If  adopted,  would  run  counter  to 
Community  law,  and  In  particular  the  provisions  of  Article  30 
of  the  Treaty.  In  such  a  case,  the  Member  State  can  modify  Its 
draft  In  order  to  avoid  creating  barriers  to  trade.  In  the 
case  where  a  national  draft  regulation  might  be  justified 
under  Article  36  but  might  nonetheless  create  barriers  to 
Intra-Community  trade,  the  Commission  can  henceforth  obi lge 
the  Member  State  to  suspend  the  adoption  of  Its  technical 
regulation  for  a  period  of  12  months  to  enable  the  Commission 
to  Initiate  Community  legislation  on  the  subject. 
Member  States  obi lgatlons  are  therefore  clear  and  unequivocal: 
1}  theY  must  notify  alI  draft  technical  regulations  fa I I lng 
under  the  Directive; 
2}  they  must  suspend  the  adoption  of  the  draft  technical 
regulations  automatlcal IY  for  three  months  other  than  In 
the  special  cases  covered  by  Article  9  (3)  of  the 
Directive; 
3}  they  must  suspend  the  adoption  of  the  draft  technical 
regulations  for  a  further  period  of  three  or  nine  months 
depending  on  whether  objections  have  been  raised  or 
whether  Community  legislation  Is  envisaged. 
Its  clear  that  the  fa I lure  by  Member  State  to  respect  their 
obi lgatlons  under  this  Information  procedure  would  lead  to  the 
creation of  serious  loopholes  In  the  Internal  market,  with 
potentially  damaging  trade  effects. 
The  Commission  therefore  considers  that  when  a  Member  State 
enacts  a  technical  regulation  fal I lng  within  the  scope  of 
Directive  83/189/EEC  without  notifying  the  draft  to  the 
Commission  and  respecting  the  standstll I  obligation,  the 
regulation  thus  adopted  Is  unenforceable  against  third  parties 
In  the  legal  system  of  the  Member  State  In  question.  The 
Commission  therefore  considers  that  I ltlgants  have  a  right  to 
expect  national  courts  to  refuse  to  enforce  national 
regulations  which  have  not  been  notified  as  required  by 
Community  law. 